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L 40 d ik R, Fok MR T A @ ls RARE A AR AL R AL — R
M 69k o ARIE T LG KA, EXFHRAAN Z 8 5 EFEG TR, BRFH
fift e HUA T VAR IR 8] i 2 R M) 8 S b R 5 A, A2 R BT M 0k R 69 343 L
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(HARMER SR ) ( “TBT” ) H2.15MGATT1994 ( “GATT” ) FHIIL:4
FHHE THERFBXS, HEMEHEA - ENES., XFRREWTOW L IHFA
UL, WTOBM K1 A FE R T AL 51 5 Sl 2 4 bhill, 4% TGATT. TBTH
W, SPSPRNEE, XEEPh LR E A —E M., HIATBTHGATTHME T K it
77 16 B P9k LR B 7 T B B R AR S 55, (BT MR IR R R, VX R
Fi 15 ) A v 9 A [l 5 3 1) A — AN TR AR . WURPTE Z R AN TEA SR, WIER Y
MARBER, WRWE ZEAAAEMRSE, WY ARIEWTO ML BT 1AM — A i fe i i
W) e A, ©

EE M m R, BRIk 35 EAE A 077 S AR 2 J7 T B R E Rk A SRV R
LA S BN E TR, R ) WTO S b i e ML AG 2 10 W R o SR 0 B ko Bk 1
fidEth T TBTA52. 1 5 MIGATT A4 ST T 0 BRI R o B % 3 1 300 1 000 87 %4 20 4o 5
Mg, R AN NTBTH GATTHE 15 58 4 Bk, B HAERIRE . Wiy, M (5
P LR R S HLL ) ( “WTOMMY” ) (FE 1AM — Rt i )
GATTH Z5aK 5 A 1 A b HoAth By BB S5 3 kAR o 28 5 24 LLUJS ki, & AL LA
Y ST A TBTI F i FiER . Yl FTBTH2.1 5 MGATTHII:4 5 2 M 7 7ER

@ United States-Measures Concerning the Importation, Marketing and Sale of Tuna and Tuna Products, WT/DS381/AB/R, para.405.
(2) EC-Regime for the Importation, Sale and Distribution of Bananas, WT/DS27/R/ECU, para.7.161.
® United States-Measures Concerning the Importation, Marketing and Sale of Tuna and Tuna Products, WT/DS381/R, para.7.43.



WibE:  RIRTBT S GATTIE R R 5 ) 14 1 5 1 FH 1) 25

WTO#t 5

REFE, FE RAREEZLF N (judicial economy ) AFEHAGATTI F K H
VRigoR . VAEE EIRLAA A A I IR0 B4 7 B R P SRR AR IR, S SR AN
TBTE2.15%, AR MUakSEAFGATTIN F iy B g ki frd s, ©

AN TBTH2. 1 K MGATTENLAS Z MITELERAE MR 58, 8 R b7 [F] I 2 3 1
TR TG (i SR B, N 4 4l AH G o RN S AT . TBTH IR A ZLISPS552.45%
BORLE , BI—I00 5t SR i o AR I SPS,  HtE 8 HORE R GATTH A 56 & Wi 6 i 2
AEPIBTETT I X 55, AUFEGATTHEXXSE (b) Ko Wi i — ST S TBTH A RE
LR E AT A GATTH A CE , X FMEBL T IAE W3 8] 2 15 A7 26 b 283X A In] G
B, ASE I BRI AN I A TBT 2.1 S MIGATT AR 45 % T 518
HIRLRE , P Z A AE MR X ] o 58 R4 4 i 3L b LR WT O 5% B Hp ] 53
hoE, TELRECHOIEAE b, 55 =300 43 BT X PR 0L 2 te) A T AR AR TR A v o, DL
0014 3 s i X o v 5%

~. GATISTBTR TER 5 B RN E

GATTHNLAZMTBT 2. 1 5HHE 1 507 i RAF I8 LS55, PIE LR
7 LHA —E B D, JUHOR B R S PTAE L, TBT S vF i ek [l LT Lk
GATTHEXXAH K, thRHy T GEvE IR = T it

(—) GATTSTBT# # %

GATTSTBTHEWTOWM 1 AH A PR, TBT & 7E 8 ik BG4 8 0 1 e e
GATTH AR — 5B, BFRHIX SE48 it )% 53 7 FETBTIL T ARH B LS5 AN W) T HAEGATT
WFHIX 5. PEET R L FYLAAE HTBTRAGATTHI M — 4 & )& (step forward ) ,
WiEAEE TR EA — €M X, FIRTBTRES 30 FriEBLA) A £5 F6, R REG 0 E bR
52 5 1 A B PR ) S AR R B 7 W B B 2 BB, RN B S GATTH A 4 - i 41
6], 765 T RB A 45 15 0 E 1 1) E 730 3L 45 F0 5 XX AR ML AE B 9 b o o sl 2 it
TBTAXGATTH M — % g, FHHMELEEHEE LA e X, {HEE PR E
DR IMAT, SRR T — Bk AR A B e R 0 ] 35 E R F= bR 2 22 b i R 7E LRI
PRI, OPiE 285 RN A .

(=) B RAFE RN 4948 KA
TBTH[E BB F IR BAE 2.1 5 & BT BEAEBAREMIT I, 24 FIRA

D United States-Measures Concerning the Importation, Marketing and Sale of Tuna and Tuna Products, WT/DS381/R, para.7.748.

() United States-Measures Concerning the Importation, Marketing and Sale of Tuna and Tuna Products, WT/DS381/AB/R, paras.405- 406.
(® EC-Measures Affecting Asbestos and Asbestos-Containing Products, WT/DS135/AB/R, para.80.

@ United States-Measures Affecting the Production and Sale of Clove Cigarettes, WT/DS401/AB/R, para.96.

(® United States-Certain Country of Origin Labeling Requirements, WT/DS384/AB/R, WT/DS386/AB/R, para.141.
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5380 A b A PR SRR T L T R [ ) 2557 S sk B AR T At ] 5% ) 2 7 i )
i, 7 GATTHULASEH TR A E N ERREE:  — % 7 £ 0 P2 SN2 5 —
gy E A, FERN RS E e MRS . WSE . B . e &S L &
BIFIRILRE T, i 82 B RE I YA T AR [ ) 28 7= i 2 A e, 7

MIER LR E, GATTHILASZMTBTH2.1 5% 5% [E R AF 8 0 HE A H L Z AL
B, PIEEHLE T i E REE ST, HAGATTHI:AZK M E MU E A TBT b
CESE2 1. B, With e B RARE F W R E R ER A 2L 2SR (like
product) . “AMETFFFE” (no less favorable treatment ) BYAZ.OFHR . [EB, PEAM
A, EEAEBUEE RS —REAGISMETE 5 : 55—, GATTHIAZRKI
T R X 52 BIGATTAE L 15 MUE i — it 35 5. V49—, GATTRFIK
B TESE XXM B 10T /ME B T 8 25 1 IR Rpil 55, R IETEitE ) T GATTEHS
TI1: 425 0 ] B AR IS0, 0 W U 5 0T DLl i BH 4 R iEAT B GATT 55 XX &5 9 Hh i 451 &b
TR A TR, TBTER2.1 58 WP ATG Lo J5 00— 8451 1 ) B €

M ZERYE, WO i S e 3 BH B 5 7 70 AH SR 35T AR 11 S 55 B FAS 2845 B
(case—by—case analysis ) ,HSEARME 2 5@ 3X P 20 5% ] R AR 18 (1) L 1) 0 1L AN 5 R
SR P N DL 4 i S e b & e Y B A BN (jurisprudence ) BEATHOEL, EEALRE
“Id)2&r7 5”7 (like product ) Fll “AMETFFF#” (no less favorable treatment ) .,

(1) B

H1949%EFE 19874 0], KEHERGATTE RAFE LSS “ihH Lk
" (de jure discrimination ) A 3¢, BRI ZERE AU F= b PR 28568 3 1 7= Shh 7%
THENFEZE=HFREE, HEMNISTEZFEELZRRLT “FL EMEY” (de facto
discrimination ) HIARE . ZXF Tl GEEAE S 52 E AL BT, Seimid oL & SEINE
WRE SO T B GATTARILASKIN Py “F2EFEE" Rl i 2 “BTAbRE” 7
ZhRE B H ASTE RS OB R RSB E R T DOk — B RN . ORI R R BRI 4R
HH) “Z4 A H 77E”  (competition—oriented approach ) WLTE )5 36 1Y) S i fif e
SRR R R, BIGATT S 4 55 1) A IR D0 A J5t b ke i 5% 70 2238k 1 7= R =]
N2 2 (BB 35 4 56 R SERCRIRRIE . PeAh, A #2400 “ HAR—CR W ik
(aim-and-effect) , H 36 ZEMHYOR 2 M6 HIK 2 23R S bl 204 07 e,

(D EC-Measures Affecting Asbestos and Asbestos-Containing Products, WT/DS135/AB/R, para.100.

(@ Weihua Zhou, “US-CLOVE Cigarettes and US-TUNA II (MEXICO): Implications for the Role of Regulatory Purpose under Article I1I:4
of the GATT” , Journal of International Economic Law, 2012,15(4):1075-1122.

(3 The Report of Working Party on Border Tax Adjustments, BISD 18S/97, para. 18.

@ Japan — Taxes on Alcoholic Beverages, WT/DS8/AB/R, WT/DS10/AB/R, WT/DS11/AB/R, p. 19.

(5 United States — Standards for Reformulated and Conventional Gasoline, WT/DS2/R, para.6.8.

(© United States-Measures Affecting the Production and Sale of Clove Cigarettes, WT/DS401/R, para.7.121.

(D EC-Measures Affecting Asbestos and Asbestos-Containing Products, WT/DS135/AB/R, para.99.

® United States-Measures affecting Alcoholic and Malt Beverages, BISD 39S/206, paras.5.25 and 5.71.

) United States-Measures Affecting Alcoholic and Malt Beverages, BISD 398/206, 270-271(1992), paras.5.25-5.71.
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R A A H AR OB o 7 b AT T e, @

EETHEMEP LT RAERANTBTH2. LERNEFRE N AT 7400 Fr LA, Hewl
SATRR IR S (R b MR Bt . PR T RS URA CBTARE” 4, TR
filn] Fom A s e B A9 (regulatory concerns ) W EEEM:, [HE& FIFVLMXT I FLEE, A
SHTBTAE2. 1500 25727 A8 B9 S 5T 5% T30 28 0 11 772 i R[] 28 72 i 2 ) ) 38 40 5
F, WHEEE T GATTSSILASRW T kA s, (Hadds b Rkaig “WEHN 2
W RRTE SR, R A e, 7

(2) “MEFEHFE”

Geoin ML N E GATTSRIILAS “AMETRER” N FZRFEA RO =R
SR RS TR TR AL S . SR R B 7 SR IR WA 38 1 7 R R )
SR 3 5 S e SO s N 73 I DtV 2l o E A Wl S e 3 o £ I N R VAR N
B P2 S B 7 BRE %R O BT A2 W AR T BE AR S N AT B N )2 Y
T, ©

HEGATTZEMAH X T “AMETHAE” MINELBN Y% E “WEHMN” X—n)#
AR, ZARRMEWE S, ERIUAINS “AMETREE” 4% 8% 0 5= G821
MEFEFRARMAETH 5= 0E= IR E E”  (factors unrelated to origin ) &
Ko CAEEEINSXFERE SRR EASR T CH-SORA T, R CAMET
R B IAE AVH 2 8 WA e 6 A 57 i 1) SE G SR RS R s, IR B BT T R
BB H 0. TR SR, TRAMEE T Lidgrik, CREFHES,
LRATINT B HIE H A8 B, CH % ZR v G S ML B X 5 77 i S
M) Corigin specific ) , ARG AT PIA ZE 4 v (0I5 S 18 i — FEASER SR 8 77 i i 7=
Jo% (origin neutral ) ©

T CAMETRE” MIAE, TBTRMELEGATTRIF P A RS R RN LR
MIZERE AR &R . EURBURAINY, T8I At B R TBT 2. 158, 42 A
Kty LI TEG R R AR A T 8AS, SRS B0 1 72 5 [ P R 28 S 2 31 T 460

@ European Communities — Regime for the Importation, Sale and Distribution of Bananas, WT/DS27/AB/R, para. 215; Japan — Taxes on
Alcoholic Beverages, WT/DS8/AB/R, WT/DS10/AB/R, WT/DS11/AB/R, p. 18.

@ United States-Measures Affecting the Production and Sale of Clove Cigarettes, WT/DS406/R, para.7.71.

( United States-Measures Affecting the Production and Sale of Clove Cigarettes, WT/DS406/AB/R, para.156.

@ Section 337 of the Tariff Act of 1930, BISD 36S/345, 16 January 1989, para.5.10.

(5 Japan-Taxes on Alcoholic Beverages, WT/DS8/AB/R, WT/DS10/AB/R, WT/DS11/AB/R, p16; Korea-Measures Aftecting Imports of Fresh,
Chilled and Frozen Beef, WT/DS161/AB/R, WT/DS169/AB/R, para.137.

© Dominican Republic-Measures Affecting the Importation and Internal Sale of Cigarettes, WT/DS302/AB/R, para.96.

(D Mireille Cossy, Determining Likeness under the GATS: Squaring the Circle, WTO Economic Research and Statistics Division, Staff
Working Paper ERSD-2006-08, p 28.

® EC-Measures Affecting the Approval and Marketing of Biotech Products, WT/DS291/R, WT/DS292/R, WT/DS293/R, para.7.2514.

9 Thailand-Customs and Fiscal Measures on Cigarettes from the Philippines, WT/DS371/R, para.7.746.

10 Weihua Zhou, “US-CLOVE Cigarettes and US-TUNA II (MEXICO): Implications for the Role of Regulatory Purpose under Article I11:4
of the GATT” , Journal of International Economic Law, 2012, 15(4): 1075-1122.
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E, VHE, MR R ES B (de jure discriminate ) T M3 SE L L
(de facto discriminate ) #7245, AR AR R A ESCAR T 3F 1 5= 5 55 [ P9 R 2577 6
1 5% G 2R AT DT A BE 11 72 S 32 AR R, A 2 DLIE RIS SR A8 i 26 7 3E 1 7= Sh ) R i
T HS RN MNREE, TRAENFHE ERAFIE T O h & B IE Y 1
XAk R” (stems exclusively from legitimate regulatory distinction ) , PARIEFR
BT 7 S, 2

TBTZEMH EIFYUTE “AMETRE” BB s AN “IESUSE X" 2,
GATTZEA b L5 A B R GATTHXX Sk, HR T GATTSBI: AN & 7 07 vl LLE 5]
GATTHEXX N BISME FATHURE, Bl K 1 440 NS S A i 5 fa FE R
WoEGE ORI e] e Y AR T IR AT SCRE B, I ELAe A it ) PR ) 1 P A 7 0 2R
T — P S2E” , (HR TR AT & PRUE M SRAE, B I it ) SE A TE TS TR
I 4 ] % 2 o) g A o T B L, B33 B L B 57 5 ) A R RR A .

ZEEFRR, 1) B “HIZEFEET MINE, GATTEEILASMTBTH52. 1556 196
TR A R RN, RIS R O PR SR Y PR R 2 B SE R R R 2) B AR TR
B MINE, GATTHENLASRMTBTH2. 1 5 WENE 7AHMRIBERE N, BRI SE4C R
112 IR L P2 S T A F A R 28 72 A T AR 5 3) RSt BRI RE I OB AR
WEPTRE, GATTEEXXAIME T10FEISMETE, TBTH2.15W 2 “IE L E X"
¥ 3 YT R AR IR T GATTE XX SR F AIETE o ARBE 57 A A LI LE 24 1 M X 501)
PUAFTBTIU T 1 [ Rl 55, (%00 IE Y i) M X D A AR TEGATT A XX 5
XA REE IS FORBERAFAAER) . ML Z T, TBTE2. 1550 F a7 o] LIAE 51/ 1) b
TEEITE BRI L GATTA XX 555 R0 FIAMEL ), /D8 FoRE T RER .

=. FREIRE
GATT 5 TBTAH 5K E R A S W i) WL E 716 B AR AL, fHR H AR B 1 1 s
WA BEARTE, TBTAFIDTERE BT L GATTAE XX S K, X FiA ] i 75 440 ol b 5 B
PeTF i R E o H RIS ek ) B BB SCBE AT S, B SR b SR RE TR
55 Z I eh 5, T LB R i RALALIE 55 2 [ ph5¢, b AL fHASURI AN S 55 ) op
R, WTOSERH XA B — B 251 . A SCAA T SCH R SCH A B

(=) faRP%E

1. BB ZRTE X
vl (Wilfred Jenks ) INAHEHME Z B A FIEA—ERRP R, “HAELH

@D United States-Measures Affecting the Production and Sale of Clove Cigarettes, WT/DS406/AB/R, paras.180-182.

(@ United States-Measures Affecting the Production and Sale of Clove Cigarettes, WT/DS406/AB/R, paras.180-182. Also see US-Measures
Concerning the Importation, Marketing and Sale of Tuna and Tuna Products, WT/DS381/AB/R, para. 215.

® (RBLSRHEE) XX,
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AN SR ] — 4 2 |8 T 15 ) B S8 573X PR A 2 20008 B9 LS5 B 7 S p= A e Ui S B R i)
HEMAHZ (direct incompatibility ) , Elwhze” | VS22 mh 22 R b X 5% 5 X
G2 Bl FIK (Wolfram Karl ) 55535 R I A SCH) i 58 28 L7

% (Marceau ) SCIFA it i S8R 17 8 SO LI ftiids , s Hh ok v 2 3R 178 S
B TETZ 1 S B TR [ Ry R P I S, R € 34T S8 E SCRTRE R X4 SR T I8 Rk
B S ST, TR EURE X E L RE R ) LA BB AT P, Y EhIREEY
FEALEE Fo i i 7 il I GATT I 28 1k 1 52 55 BR W 1t R OR3P BRI I, SEBR B AN FETER
NEX Efehge (RIS nhae ) , P ok 5307 ml DL i il 5 22 1 BR824 i 4 BOR JiE
FFGATTI Fify X 55, @

2. XHIHRENX

WA 2B AR A vh R AT PHE € Lo #UEAK (Joost Pauwelyn ) XFoh 23¢9
AR, B b 285 a2y . dr SRS i S PERL N oh 58 . dir & PERLIN 525 F
PERLI B rh 5 i A PRI 5 G ST PRI A o 5 L i A PR 0 5 A RN A ph S, i
Pifhap BT L 52 B nh 5, 5 BT X SRRz [l B mp o . VAR Ha i Bopk it 2
TR0 By ivh 9 A 8 T S — VA AL () 8 5 B T B S B0 T — iR RN A i
AL X555 X &5 2 )i ph ¢, Aldh 7 XS5 MBI R IR Z i sp e . ©

[ B i 23 A S R B T ST IZ P oS8 X, RYEE PRk & SR Al R, nhoe
7oA T W o ] — A ) AT AN I A BT 3R, CiE AN BT RORE F B 25 7

-

HEA—S e, A FZEW & 2 BV — e igm” o @
(=) WTOH s #5285 v 3tk 52 04 fiis
WTOM I A Z MNP ELE, B WTO L (R AR — B 5 HE ) 3R
EGATT1994 0 HLAE S I 1 A v HoAt B s b B B0 5E & A2 v S I6p 7 24 DL 3 i, B2 0X
H Ry ah o ] & IR, EEE RS R h B RAE RS 7 F ARk
TBT452.1 5 MIGATT B4 5 2 (8] RTEFEA EHERRAY XL 55, (HREWTOSZ R i o) i 9 9 7%
B RRE ., OB ERL T RN T XA 58 X, [HAE L F AR IR >

(D Wilfred Jenks, “Conflict of Law-Making Treaties” , The British Yearbook of International Law, 1953, 30:426.

@ Gabrielle Marceau, “Conflicts of Norms and Conflicts of Jurisdictions: The Relationship between the WTO Agreement and MEAs and
other Treaties” , Journal of World Trade, 2001, 35(6): 1081-1131.

@ Gabrielle Marceau, “Conflicts of Norms and Conflicts of Jurisdictions: The Relationship between the WTO Agreement and MEAs and
other Treaties” , Journal of World Trade ,2001, 35 (6):1086.

@ Joost Pauwelyn, Conflict of Norms in Public International Law: How WTO Law Relates to Other Rules of International Law, Cambridge
University Press, 2003.

® Joost Pauwelyn, Conflict of Norms in Public International Law: How WTO Law Relates to Other Rules of International Law, Cambridge
University Press, 2003.

© Report of the Study Group of the ILC, Fragmentation of International Law: Difficulties Arising from the Diversification and Expansion of
International Law, U.N.Doc. A/CN.4/L.682,13 April 2006.

(D Report of the Study Group of the ILC, Fragmentation of International Law: Difficulties Arising from the Diversification and Expansion of
International Law, UN.Doc. A/CN.4/L.702,18 July 2006.
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) R A T 80 S 25 05 R R A AR 263, TS0 e — 5 7 93 9 — Pl 57
T AT R . FI R 44 26 5 oR W BRI T SO S, % AUA A T L
B A 4 — 0 B 0 B SR 47 5 — SRR 1 S 5 . BB T BRI 55 522 ol
A TR - AU R BRI T B S L, {H R AR 4 T
SR B 5 A LR S 55 0 B

(1) KRB

HRANN T IUEIL T 2PN 5E . 1) PRI Y S %5 S A T4
9 (mutually exclusive ) . 7% 57 R AT RERIMIBAT IR % 2) ST AR 1E
Sy SRR AL VEIAT . B ST R (7B IR ) 2 AR R
TR UR, TR0 R GATTE XA, XA R T b, ©
{2 S AL T I B R, (R M AR TS 0 S 25 AR b e . SR
5 724 [ S TN . 2L AL % CHFRTBR) | TRIMsFIGATTHIA
HBLE 2 WA AEAEA TLHE R0 X 55 . BIAHEAEND 2. PR AT R RAN T 1 SLB W5 5
SC.HFAURIA S5 2 I W SR 1Y A% SR AL PR 2 ) A A2 M T
FR i) S5 84 R AR LR 2 TS TEEAIE— 2 B 573 41— P G 1 4 6 BT

(2) TEHGARE

I B A+ B EI 27740t SRR B AR 2 T GATT A X LA RI S X L1146
LI (OB RIRE L) 552,45, HHEIBGATTHXXIVAA K B 5 55 b
U BRI (lex specialis) . PAITTATLIBUARGATTHUE 4L IR I % 5
R —FE, ERUURS] TR I E L A WIS SR PR X
e 53— TSP X 25 WS, T AR TS . DB B SR AR A 5
7 0 SR R A S PR R 0 2 AR O 47 53— 0 S S5
TG, WP PSRRI e, " © BARBCRI B S WS E ST RS T LAl
STBLINZ IAEAEN S (1% AR SAMHT T GATTAXXIV AT A0 (74 Sh Rl
PR ) BT ILIOFT . AW S A P b7 5 B GATT A G R BB B (228
RSP ) R, JETTGEE © - LM HORRRRIR . BREm S BT AT AT LT I, 1
HRABHE SIS S, % S AUHATE 7 B B GATT X XIV A 75 T 1 B T LY
B SR,

(3) ENERETAESR

(D EC-Regime for the Importation, Sale and Distribution of Bananas, WT/DS27/R/ECU, para.7.159.

(@ EC-Regime for the Importation, Sale and Distribution of Bananas, WT/DS27/R/ECU, para.7.160.

(3 EC-Regime for the Importation, Sale and Distribution of Bananas, WT/DS27/R/ECU, para.7.162.

@ Turkey-Restrictions on Imports of Textile and Clothing Products, WTT/DS34/R, 31 May 1999, para.9.88-9.95.

(B Turkey-Restrictions on Imports of Textile and Clothing Products, WTT/DS34/R, 31 May 1999, para.9.88-9.95.

© Turkey-Restrictions on Imports of Textile and Clothing Products, WTT/DS34/R, 31 May 1999, para.9.88-9.95.

(@ Erich Vranes, “The Definition of ‘Norm Conflict’ in International Law and Legal Theory” , The European Journal of International Law,

2006, 17 (2):395-418.
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LR AN E BRik LA h 58 38 A S8 2050 ] — HIWHLE T AH BHERR ) 55,
AR AL 58 P A 4% 24 P 4 55 26 N ) 6 S S 1) SL 45 bl 25 P A vh 9 o VI R PR A SR BT i
Fivple SCHmh 5 8 LT, B RV RAEN R VEAE S| RN 5 R AN EMZ ) CHIHT
A, PTRIMs A 1k Y i 23 U 55 R 55 B2 A MU D ) A 56 24 bl 200 WU D0 64 3 96 391
Z T AE L 98, R A B JE AT DL SE S A S ARk DL A2 4 R 3 Sk S 1 0 A U Sl S < S
%, YERUABRIG IS K b ( general conflicts ) fl “4FEM2E” ( specific
conflicts ) , HIF RS Z BB 0h%E, FIMGATT (AN 5 BANE B ) 2 )
B sE, JEE R IR E SR Z Bl b5, BIIGATT SIS (RIS BCAMG by
W) H—HE S nh 2 . WTO BSR4 1 A B fig B 1 158 BH v 412 K2 1) i R i e 7 & - F
Wb, WAGEHF—npi, ©

ZE BT, B SCH rh o g U7 RO h R IR B 7E L 55 5 S 2 )i ah g, i) S ih
RAFE T X555 552 i 5E, WA L5 5FIZ I hR. M2 T, A3AK
J7SCH o E SO AR, R AR SO ih 5 e SO i i B ) B TR R AR R S SE X S5, IX
AR FETER KT SL, 5RAMMRREIEINAEL o a0 R— 3 5095 55— 5000 B
EALWATh, FRBEBR LR o L, X E AR S, A A AT D i R A —
TG 00457 7 B ASURI RSB AT 3 — T00R DI R 1) SL 55 o M S A A fl e, 2 v — TR0 D)
HTF TR, X 557 24 LUk o i 45 24 V9 TF Fo i 05 o0 H e A AR 0 SO U AR AHAS . ORI,
i e — TR R 2 2 VE AL R A7 ) B AR AR PR SR 404F, 53 —THLIIELE T 5048, i Bk SLIK)
T E L, XTI Z BIAFETEN 98, EHEE B SCHY LS5, BISO4E [ SR OR 40
B, HRERLEAOERIIHIL G, FH—TR 0N S bR EBRVF 7 7 o LA H 25 7 AR
P, AHRE B IR 0 R B BT Y S T 0ME R R, X SRR BRI S 52 8] Y
wh. BT, SO TSR B R E S, IS S o — IO (LA
BRI, Toie AR BoRE ) &SRS 25 S —mNER, IBAXM
W Z Bl fEAE v 5E . Sty , ARSCH R R B BRI b R e XA BT R T EE
Z U, AH)T SCHY h g A AT REA B Al b ST B L ph 5, TEWTOSE B Xt mh 22 i)
P A L ECRPUEES

=. TBI5 GATIE K 75 & B THET E A 947

@ Indonesia-Certain Measures Affecting the Automobile Industry, WT/DS54/R, WT/DS59/R, WT/DS64/R, note 649.

2 Indonesia-Certain Measures Affecting the Automobile Industry, WT/DS54/R, WT/DS59/R, WT/DS64/R, paras.14.36, 14.56.

@ See Joost Pauwelyn, Conflict of Norms in Public International Law: How WTO Law Relates to Other Rules of International Law,
Cambridge University Press, 2003.

@ Indonesia-Certain Measures Affecting the Automobile Industry, WT/DS54/R, WT/DS59/R, WT/DS64/R, paras.14.50-14.51..

(® Indonesia-Certain Measures Affecting the Automobile Industry, WT/DS54/R, WT/DS59/R, WT/DS64/R, note 647-650.

© EC-Regime for the Importation, Sale and Distribution of Bananas, WT/DS27/R/ECU, para. 7.159, note 401.

(D Erich Vranes, “The Definition of ‘Norm Conflict’ in International Law and Legal Theory” , The European Journal of International Law,
2006, 17 (2):395-418.
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G, INABALEEEETBTE2.15. ¥

(2) BEAMIBAREMRIPER IR KRN AW R A R ZokiE K TBT
F2.0%, (HRNBLERARKEWRIEMARTBTE X LA AREHL, 0N 2% &%
RTIERGATTHILAS . ERURE W R ARTEN, BIRFELINE S A Xhs
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(3) EETHEMAR HiFJ7ED R VEIEIA K EE 0 &M 5 ERLE 3 T TBTAE2.1
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[EBF, TBTH2. 15 MGATTHILASTE SR E2ML, TRABE W ZR iR T8

(@ United States-Standards for Reformulated and Conventional Gasoline, WT/DS2/R, paras.6.4, 6.48.

@ European Communities-Protection of Trademarks and Geographic Indications for Agricultural Products and Foodstuffs, WT/DS290/R,
para.7.68.

® United States-Measures Affecting the Production and Sale of Clove Cigarettes, WT/DS401/R, para.7.294.

@ United States-Certain Country of Origin Labeling Requirements, WT/DS384/R, para.7.233.
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(D United States-Certain Country of Origin Labeling Requirements, WT/DS384/R, para.7.807.

@ United States-Certain Country of Origin Labeling Requirements, WT/DS384/AB/R, para.141.

(® United States-Certain Country of Origin Labeling Requirements, WT/DS384/AB/R, para.493.

(@ US-Final Countervailing Duty Determination with respect to Certain Softwood Lumber from Canada, WT/DS257/AB/R, para.134.
(® European Communities-Regime for the Importing Sale and Distribution of Bananas, WT/DS27/AB/R, para. 204.

(© Canada —Measures relating to Exports of Wheat and Treatment of Imported Grain, WT/DS276/AB/R, para. 133.

(D US — Measures Affecting Imports of Women Wool Shirts and Blouses from India, WT/DS33/AB/R, p. 17-20.

® US-Subsidies on Upland Cotton, WT/DS267/AB/R, para. 732.
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(D Indonesia-Certain Measures Affecting the Automobile Industry, WT/DS54/R, WT/DS59/R, WT/DS64/R, note 649.

@ Claude Chase, “Norm Conflict between WTO Covered Agreement-Real, Apparent or Avoided?” International and Comparative Law
Quarterly, 2012, 61(4): 791-821.

@ James Flett, “WTO Space for National Regulation: Requiem for Diagonal Vector Test” , Journal of International Economic
Law,2013,16(1): 37-90.
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[#ERAN] BB LRRFEFRELARTE. FRFE: BR%Z5F5.

Exploring the Choice of Application between the TBT and the GATT Regarding
National Treatment
YANG Shu-jun

(Peking University, Beijing 100871, China)

Abstract: As the agreements under the WTO Agreement Annex 1, both the TBT and the GATT have provisions
about national treatment obligations of the Members. The two agreements have overlaps in application scope,
so it is possible that when Members file claims under both agreements regarding national treatment clauses, the
disputing tribunal might face the choice of applying the two provisions accumulatively or applying one of them
exclusively. There is potential conflict between the two provisions in terms of the broad definition of conflict.
The tribunal could avoid such conflict by judicial economy, but the better way is to apply one provision while
excluding the other in accordance with relevant conflict rule in the WTO Agreement.

Keywords: national treatment; like product; no less favorable treatment; potential conflict
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