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XFA R AN & B INE B3 ——LL ICSID AP B i A GA% L A

B R, VT LA A ol i R B A R e A AR B AR

Fx b, REEA. BANEE EFEER, HEEJLFORHA — € ENEA
e, JFHEMNBBRKS 5 Y5 MERETES . RIEREE T A SWgit, Hre
BRELASOREEEA ML, ENMA272E Tl FME =, 78 E A I E 2 7] ik
15,0005 ; R XS A0 5 [E A w5 R A A 2 2R S EMN 1%, HENTHEN 2 B0
HNEERR 1%L E L, PRI, B A SEHRAE A B BN RE 00 [ A Ak IR AE R
2eug” o) R S BEAE T Jnn] i i BH 6% 0 A T bR X o LAY Al iy AT ATk, R
M HZ T kT LA RO

BT A Ak RAR B BOR AT IR SR, PR JF AN B 187 B4R 8 2 1Exh H 1k
B T =101 WA, H H KRBT A Al E R R RERET  AMEA
A Fr 2 5 10 1R B BR & 505 2 2 32 BT, % 1 R 09 1 A [ AT 9% 7= o afe LLR 1545 0%
P B PR3P B0 5 BUE PR 2 55 Bk P TR Bl . o SRRy, AR EA kAR v S AR e
] BSR4 % 4 Bl 5 DAL 5 1) B 00 DA R T TG 2 R A A 5 5 W% A e N R R A SR
W20 25 5 BUR A IE 24 (9 B0 9 G b Ik B R ) G o S8 B RIEAH G 1) 52 R
BIFF AL, H—LC A 5 i ST AR BRSO TE T A Al 45 9% 38 1 450 0% Ah R A%
a5, L b, WRIEERFE S mAEYeH O (International Center for Settlement of
Investment Disputes, DL FRFRICSID ) BAEMEB S, KMk Z a4 R
Shy B A o) 0 Y A g S T e e bt A Ml i A T A AR A TR 4% 5
R — S SRR, TEARCRIRA R BLR 2 EA S “FRAAERE" BINE
2| 2y R bR Br B T 3R M 2 S o XX o EE 1 25 {2 i B ANE A e,
G T PR TAEREEERE J7 o i, AR SO e B DU L AE1CSID H i)
P oo NGRS E LR TIT, B B A5 % ik vhoos AT il FA N 3R 9 3 B Oy I E R
HEHEITERIY .

=, ICSIDEIMHEEER: ATEFRUBAARTER Y

KROE B i AR 2 ] 3 0 #5245 ) A5 U e v Ak 3 A e LA R BIL TR, fH
ICSID JGBEAT) 2 I H i i 18 A s B0 de AT RUA T O Bt 1) 5 B A 38 LA . TCSID A&
19654F Bt FHR AT HE 30 B B il .t 5 b 58 — A % 11 o [T B 45 9% 0 1000 A 3R LA
& (e E R 5 E R Z BRI A4 ) (Convention on the Settlement of
Investment Disputes between States and Nationals of Other States, LI FRjfR (1&

TR L)) ) BHATHLE, BE2017TE1HEH 16142 E o R Z 8 L B0 ki

(D 2016 Report to Congress of the U.S.—China Economic and Security Review Commission (One Hundred Fourteenth Congress Second
Session, November 2016), p.122.

(2) UNCTAD, World Investment Report 2014, Investing in the SDGs: An Action Plan (United Nations 2014), p.ix.

@ EEHR . BEANEYE C 12528 PR SR s SR SHTIRHT I [2017-01-06] http://finance.sina.com.cn/china/20150616/085522442830.
shtml.
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(D Report of the Executive Directors on the Convention on the Settlement of Investment Disputes between States and Nationals of Other
States (18 March 1965), para 9.
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(D Christoph H.Schreuer, Loretta Malintoppi, August Reinisch, Anthony Sinclair, The ICSID Convention: A Commentary, Cambridge:
Cambridge University Press, 2009: 161.
() Ceskoslovenska Obchodni Banka, A.S. v. The Slovak Republic, No.ARB/97/4 (decision on objection to jurisdiction), para.16.
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Working Papers on International Investment, OECD Publishing, 2015: 5.
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(D Victor Essien, Aron Broches, Selected Essays, World Bank, ICSID, and Other Subjects of Public and Private International Law,
Leiden: Martinus Nijhoff Publishers, 1995: 202.

() Ceskoslovenska Obchodni Banka, A.S. v. The Slovak Republic, No.ARB/97/4(decision on objection to jurisdiction), paras.16-17.

(3 Srilal M. Perera, “State Responsibility: Ascertaining the Liability of States in Foreign Investment Disputes” , Journal of World
Investment and Trade, 2005, 6(4): 499.
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(D BoshInternational, Inc. and Ltd. Foreignlnvestments Enterprisev .Ukraine, ICSIDCaseNo.ARB/08/11, 2012, paras. 176-177.
(2) Draft Articles on Responsibility of States for Internationally Wrongful Acts with Commentaries 2001, p.47.

) EDF (Services) Limited v. Romania, ICSID Case No. ARB/05/13, para. 200.

@) Ceskoslovenska Obchodni Banka, A.S. v. The Slovak Republic, No.ARB/97/4 (decision on objection to jurisdiction), paras. 15-18.
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The Judgement on the Status of Private Investor of SOE and Relevant
Implications
From the Perspective of the Qualified Applicant in ICSID

LIU Xue-hong

(East China University of Political Science and Law, Shanghai 200082, China)

Abstract: That whether state-owned enterprises have the status of private investors is decisive for their
availability to international investment arbitration. ICSID adopts a generous position on this issue. While
investment protection agreements traditionally decide the availability of arbitration relief through investor-
defined terms, the emerging bilateral and regional investment treaties promote the establishment of “private
investor status” for state-owned enterprises through the rules of "competitive neutrality”". The "commercial
transaction test" adopted by ICSID practice is gradually developing from a low standard to a rigid one the
judgement of which will comprehensively evaluate all relevant elements including the nature and purpose
of activities concerned. The ICSID practice provides significant implications for the China's state-owned
enterprises as to their participation of international investments and self-reform.
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