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LR B FHRN, LA BB GRTH B IFATAGER. TBRT, FEEMNRIFREZER
BT % B G PN A 3 T2 57, AR A E BOF KA E) L. R R FERL
T B R, A AL I BT R AL 89 1E A AT e A AR ICSID A2 5 AR R4
A E R K R AT ER . FIBE, SRIGFRE FAHRFTRG LR 5%, LA
AR T M, ORI & A R AN AR AR, RERFEANED
R FRRSH, VHRZHENERNX R, PP RGBSR, — R 2 FFRE
Bae ‘MGRE 5 “RBEH 2K, —RFLARELSFERBEROXRSN. £
RBEMERT @, FOFRTRE AT FERBREE LM =, RIEARE E 4R 2L AT
RIEE N EZ SR T LN BHA TR e BRERAXSERHTFANLEZRALERL
VA B KA F 2 KT, i R 5 25 63 52 X IR An VAR BT i AR IR 5269 5%

&t
KEEA: B E;, AEEOFR; RFTRELE; AREER; SRIFER;, F4FK
RESES: D96 X ERFRIRAD: A XERHE: 2095—8072(2020)01 —0059 —15

AT AT Sl B B B L B A VR O K R R AR AR i B, TR IE B R A (i AR R RS
2018) Fit, WME2017T4E KA ERE PR b MM A 33224, "B E20184E ),
S ERE bR 4% % o BB E k365740, Hop i H ARG 5549 (BIT) 52958
Ao PR E PR b R R, R S AE [ ) B Al S IR BN, B A4
BN FE R TR ARG, MR 5 ARG B e B R
WA CE PRI S e 0 (RFRICSID ) fidk, B4R AcHe A E bR 5
FAPEAIN " (UNCITRAL ) Bor Y IG I 3 EE iR T . B 20184E 1K, 4Bk “4 it
T HE R B4 umfEve”  (Investor—State Dispute Settlement, HFRISDS ) A% fip
BEMECTCE04N, HAPICSIDZI R RT184, “ERE P BG E S A5
oM 7. FEBE, BUATISDSHLGIAE (L 3F [ FRis ¥ % Jm (R 40 35 08 A28 7 i & 45 7 2

O REIIH . ASCZE R PRSI P i p R I R (BUE 405 17BFX145) M%),
(D UNCTAD, World Investment Report, 2018: 88-90.

(2) UNCTADR3#i[2019-08—-09]. https://investmentpolicyhub.unctad.org/[TA#%.

(3 UNCTADR3#i[2019-04—-09]. https://investmentpolicyhub.unctad.org/ISDS/FilterBy Applicablelia.

@ ICSIDM¥5[2019-08-12]. https://icsid.worldbank.org/en/Pages/cases/searchcases.aspx#.
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VER, AR THREE SRS E MR E A2 IR ER 2 M EE S, 5 kb
AT 1 PR A% 0% G i g D S T S K e, VAR B R — AN N TS AL

fHE, ISDSALHIIZFT o 7E7E (1 ) 90 A 17 I 25 6] B 4k 25 B L0 55 i B8 o X 2 )
FERB N BB Z G —briE . FRFAREEN . G RRD b B fae 50l
D TEERA S RN . SRR E . B =W . b A0S a4 AL
5. BE 2017 IS, 7EICSIDACFE R YL SR rh, 598 25 Ik UF 10 LE 491 235 125 60 % L)
b, R BT R R e v A A e 1 S R 1, R A R e 2 AR G
(R 55, SO A AR Z 00, TR IE B 54800 & 2 B R 55 e i, W RAKIE
PR AT . BREE R PR . SRR AR S T . HAER], RRSEA ADBE R
HERRR I (R Z ) (FRFRICSIDAYZ ) |, P WA 1A 5z e H X 6 i) 551 14 174 T 5%
W, PFEREAY R F L R R I A B, 2Rl i 1CSID 4 £ i AT 3K 2R i [
P08 B R IO B SRACIE B % B AT Rk, DOP i 54y AR E R 55 o WK AE E By
R EEAL PR IS DS Rk otk HLPT 52 BE A R % 9% 3 RO SR BAF I A R)3 %, 32
P 7R 38 ]R3 SR04 b B8 B R e T A, ARG R0 SRS ) N A T A

—~. REEBRFRARNASERARZEX

TEAL PR Y 3 5 ARG [ 2 Ta) e v B B0 98 PRk, RO SRR TS B g s N (RIE
) FEny, BEMRIEECE E RN (BEE ) AR NIER . BB HE A4
RO SR IR AR AT AR AL, i AT R T SR AR

(=) B R ALK

BARMIRICSID AL EI6 5 E 1R ME , “ARIEE 589 #3525,
{H N PR 5 PP s2 B, H BiISDSA IR AP A AR EER 2 e vs e, v Wi &R
T ]y 4 A R FR R 4 6 A B AR O SR T 4 Y B3 SR . NIC STDAZ B 45 W
PR RE ., B A3 %0 R0 B AR 8 E 1) RO R im) 8, BIZE 3 9% % ) Akl 1 A7
A% R (principal claim) fUG, YEMAGERE B HE S (respondent ) BEARZEAM
[5] 5% R B 47 R R IR P P H R iE SR (counterclaim ) » XEE R iEREH L5 wA
EH B, (HWA DY E TLEFER, MAmco Asia Corporation v. Republic of
IndonesiaZéMGustav F. W. Hamester GmbH & Co KG v. Republic of GhanaZe%s, ©
A E A FEALNY 2 50 AR A N 35 SE i Se R ) U X Il , WlInmaris Pere—stroika

(D UNCTAD, World Investment Report, 2018:5-10.

@ $819654E3 HITSL TR0, 19664F10 H AR (56T g lE ORI [ B 2 [ e v Gmi A 24 ), JE304FR “The Convention on
the Settlement of Investment Disputes between States and Nationals of Other States” .

@ PRI, JERZIR . BNTR = SEET20074E, 20004F, 20124ER HHICSIDAY,

@ RTINS AR R R P AT 2 24 [ g 2 B AR B, RER e BB AR IR 2R, e AR5 K
SRIEIARIES S —F .

(5 Amco Asia Corporation and others v. Republic of Indonesia, ICSID Case No.ARB/81/1; Gustav F W Hamester GmbH &amp; Co KG v.
Republic of Ghana, ICSID Case No.ARB/07/24.
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Sailing Maritime Services v. Ukraine %, VHA R (RBI5E) 8RR 15 5
W4y X+, WElsamex S.A.v. Republic of HondurasZE, ZiXYCZk BARMEIN T Pk
JZE X AR TE T 32 1 R SR B9 AR DA AT O S sk AT R B L AH R R S A A AR A
ZRIE 1) SO R — A 5 KT .

SO ICSID A 2 1 WL I S A 1 A i [ S il SR BN, H S B b AR [ ) 52 >R AT A
AL I, T PR EE X B i SR ) A REASURN W] A2 B 1 0 I 0 R
¥ o TE H i85 0E Ph o T D 3 L SRE RSO, PR 2 S IR E [ 54
W% 5 B A A I AT — i DR U R AT T . A A AR G i R e S B o
8% JEE o} A R A 5 1T 82 B B RO AR I T, RO SROME LAAS 3 3 R i Tl
N o FE R, — 7 T & AR B s rhofl LB i 4 0 3 L5 e SR, oy — 5T
FE N P AT R i SR s Hh i b v DL E . HLIRNIRIC SID 2 24 5 5% W% 2% £ X it i
FH G Z nfar b BRI MRS, 3K L ) AT T R SCAEBE— 25 20 T

(=) FOF RO RRE £k 5 F kP

ST B e A 1 A0 1) O A S SRS T SRR B0 DR S s, Sk b R T
W 3l A TR0 AR ] B0 SR 5 15 A B I M o IR, AR GE I Y B0 SR A 2
TG BB, WA TR T B AN B ik i iR AT Ok
A7 ) A AR B S A O P AR 3 R A AR i SR Y B T ] —
B P BRI, W0 B2 SR A B By i 2 T o AH A0 B G TR S SR B 1 2 AR S A
THRIY SR L)E R, IZSOERBES AL S A B KR

A7 AR S ) 3 O R B ) T S E A R ROE K, (AR R AN A E
M2 T — & L HF. XM HFE E MM AN, WSRIE4 s K, B S8URER S
SR [ N ik BE i RO5E BCE 0T R B 5 — R AU AR B, HIX &R A B MO
B e o PR A8 R 5 R SR A I F BRSO B A R, i HLRE (R IE 1 R R i)
R, ©

TR X RGE R BT RoR B IR E W s, EEAR B T Roussalis
v. Romania— S /DECAT Z W d . ZE WA E S EUAAREGE S5 EEEEN
B, BRI BCHE B 25 0 ] SO R AR, EEBB AP A B—, HEFHICSIDAY
Fae ke, ERERMAIZICSIDEFEN R4, K A4 9% G 5 5 AU 540
Aok B~ 2 Mg, HBIT 4 b filf e 55 304 B Of R HEBR R K iR 56—, Mwlik
Z5F N (procedure economy ) fARE, AW HERR E R K iE >R 50 A R T 45 4 il
(concession agreement ) JEHE N, 50 Z4E E A5 2ok A LB P th R UF, W02R AR

(D Inmaris Perestroika Sailing Maritime Services GmbH and Others v. Ukraine, ICSID Case No.ARB/08/8.

(@ Elsamex, S.A. v. Republic of Honduras, ICSID Case No.ARB/09/4.

(3 Thomas Kendra, “State Counterclaims in Investment Arbitration — A New Lease of Life?” , Arbitration International, 2013, 29(5): 575—
606.

() Hege Elisabeth Kjos, Applicable Law in Investor—State Arbitration, Oxford University Press, 2013: 130.

(5 Hege Elisabeth Kjos, Applicable Law in Investor—State Arbitration, Oxford University Press, 2013: 130-131.
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DL Se R BN 5 AR T W5 W, B A e i 3 SRR T IV 5 P i — &
HIAT FE W 0 5 et o, AL R B (1) AT B S i SR DU b o
(2) ARG EAMEWNEMER;  (3) WATHE R iERE BRI X7
BOH CCOREMET EaRk; (4) DIAEE AR REET L (5) “iE
A ZRNARIGR" 5 “HBRAFZIFNIER" BXERSHEWH; (6) BRI
KGRI (HR AR M¥ER,

(=) A EEGF RN LRSS

P TR 8 4 24 32 S Sl B R o B AR T R T S 45, TR I ) A A R
7 EAT TSR, XA e BT BT RR R O 5 R 35 T 0 TR e e 43 e
S b A A BV I 5 = O R B, T 16 25 ) A kA2 2 T % 7 ok i B
S, FOEE E R A PSR R ER, DURRRF 5 S0k A IE ) B, W) LR I R i
SRAT 76 0L At VT e 30 ] 24 A 0 B R T VRAT S 0

AT 25 % o A 255 A7 R R e — L 5% e i R D WL 7 Sk B W 2 Ml R £ 4
48 f o [ 2 7 A A T % 2 4 2 R £ 5 0 S R S0 0 1) LRIk
30 i P 2 RN, TT A R B A MR35 0k g, A1 IE AR IE AL
BLER

I\ S R A TE 0 AR B, 2R TR R 2 (R A R AT L S, W
Ui 2 R 5 SR A7, A5 BT A1 IE XU AERE AP 0 Zo P I R PA  Bh % fh
He (30 (AP B VR 5 S = 0 R O ) B, 2R 0 37 SRS AL T S
Yegp AL RS 00— Fh (R BESE A, TE DR by, B4 B Bk 2 (e BB YRR ) il
% ) 76 [ R A 5 B B P N R iR SR e @

=. REERFRPEIREFESTH

(— ) ICSID A4 E B R (NI AE)

5 TR A b B9 S SR BN, ICSIDA 2 5546 50t HoE T S pl e, B

“BRAEXUT DAL, W% iR, R E R X G s 1 2 B () B T4 5 0
5 BB I 37 2R BRI SR A e L B b R i SR R i SR R AE T ) R B P L 5
e DI A RS I

PLENAEEY, %M SRR A T (1) WRT A E  RE RR
WERAR; (2) JTAHRB Y 5 RS R B RARE B EEE  (3) TR LY 7E i W
MG (4) R M55 A b (ICSID ) M EERU A PE, WA, %M

(D Spyridon Roussalis v. Romania, ICSID Case No. ARB/06/1, Dissenting Opinion from Michael Reisman.
(2) UNCTAD, World Investment Report, 2012: 150, 152.
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FE AL X DY TS A1 T B AR, BD CBRIAEXCE BA I o W52, e T
BB RS R ZAFE: B—, ROE RS FIERMECE; 56, RiERM
WAE i W7 F BB N B =, ROERLIF A ICSIDE EERTEH .

Bl N WA= I, B0 A 38 v S i SRR D0 A4 4 g A T 43 S LLF DY R b AT
JiR T RGE RIS PP EGE R 5 RE R Z e B S BR M 5 G MU B R TE AL s R
M A rE o, PHSZER b, EREART 5 SR AENET HIRICSIDE FERGE
(ATEMBNEFE, FEHEABEEEE) , KMl &N G RV E N FR S =4
FAF, BIICSIDHEFETEE ZR . HARN AT W2 T A 45525 5 ICSID & 8RN — ik
e, BB M TR0 B 6 AR E O R R SR A

TE PR 2 3 ] R0 R 5 4500 AR T SR A LR SRR, A E A6 SR A BRI SR Y
[s] B 45 5 AR 05 SR I R ARk, DL RIS SR S50 VB . R i R SE ik
g 2 X B i SR BE A5 A I T A O G B RS S N RIET 5 OB #
R, BT R FERY B G B AR AR R R T X 5 T .

KFRKEH G HEBEEZ W ARG, ICSIDAZHLE % FH A BAEICSIDIR i
PR, BSR40 ] 3 232 ICSID . Mitb., A5 255%HE TICSIDE
ERA AT [R) B 2 i BEOR 5 45k, HAN R W ARG S = A E A B, W7
B, XERREENSEEM. B2, BESwmEERN W7 RA, I
R “X$ 455" (ratione materiae ) 564, VAR Mikd. 55=, Wi AN (FEH)
& I EERT  MRBAESN - E (AREE) EEEMENZ S —
apgylE (REEEE) B CHMEEET , ZB AN a4 EERT
Mk “XF NEEE”  (ratione personae ) s54F, VLI FE MK .

(=) BHFLHPNEEX (F4945E)

T AR OE E SOE R B, H AT 2 EAR Y R A IR ML B E , 4T e ERLE
R DL, A AT AS 245 9 2 24008 JHE D) 2t HE R BCRR ) P g o X T M A 0
Ui 4K, BUATHR R SR I E REBU LU =288

5 — RS L g T A 5 0 G i 3 48 A8 [ PRk, 3X ] BR AR R 004 A< [ B e i)
B SR o 3X 2GR0 35 W A vt YO [ 0 B E E TEIZ . AUV B A AR R A 4 2
F, MABRE R T A BR G B, EPEE201 54 0 4% 9% bhoe J A w1 e 2%
FAHIE

55 2R SXO0) BT i AL A R Y A5 % e v 0 R T AR ), SEBR B T R HERR 1A GE 1 Y
FAE R o X 2R SR G i B RE VO 1B PR TR SR 2l ok, Bl kB — SR v BR R R R
P E ) SBOFP T HLER X T2 T A XA Y@ W & W0 55 I R 4% 9% 72 2k 1) G it
B EERRL” o RIS, IR EE N AR 45 2 55 b R RE R B A 0 R R 1 SR TG REAL .

55 =R S A AR AR SR — T IR kAR, NI ELEEHERR 1 OAE 1 Y

© XUBE, SR BRSBTS Srofg L b 00 AR E ) BORSRBUWBFTE . M B KRR (kSRR 2018(1):19-32.
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FLABRAL o IX PR S bn A PR R v 0 JE N B FEVE R, AR R A AR
MR W (REIRZE RS ) (ECT) . (JbEHHBH SMhE) (NAFTA) )5
ik S A 2 E o

AR ARV AT E IR S AR E BRI E R, A = 2RI A
24 30 1) R ) 0 45 W PR I SR IOALR . BT EARCh (T XS FEFE” (broader
subject matter jurisdiction ) , JGERN “BLHEFE” (narrower jurisdiction ) o
T SCE R 25 T 2 G v AT AT — J H B ) B SR R R AT SR AR R, S -2 U
JEWBIT., EE-FLIBIT, FY-FEBITIEA . KUELEE (ASEAN) HHL
KU HE . (HEEECT T, {CHHREHE AR PR H G, NAFTA IR R HUR i 48
FEJFAUE . AR IR 45 20 N RE AR SR AL R R, (HAB W gl g JEICSID ML T
AR ( FIIIUNCITRAL . ICC%E ) 28 KiK.

R B R AR SR A LUAE ] 5 A 0 OR AP B BRI E R SR AE A - il
BITH IR A “BRGIRTFERE" 5 )7 O NEFE” A4S 6 0 o e 5k
BeeHk, SRR T 420k, MR E . BRI, S A i, ©
XAES T, AREEBATF LAV, HSEE BRI R, BRIEREUEH IR
e AR SIPE

(=) NS FHMRENERN X R

1CSTD 2 2 %6F 45 % P S i SR AA) i 2 A 0 0 8 2 I I 52, T 452 9% 4% 20 0 I3 2R
M RLE WA AR AR, WmiEd LRz 5 —RE, SE0AE S54-EEAR
— R, A FEAKAHE T IR O KA — B, X T R SR A I oK
Z R YISCHE, P 1 ) B AR 5 SO ok, R TR AR AR AR i Bk 5k
HORTAE o P2 2 500 5 45 29 B W E HI oG 3R, A A 38 o AR G 1) 0 SR 2 Atk v
REE e B ), PR SRR, P I O R U HARBAERT T RIE” BN E
brife b, RIS 308 o O & AR E E RS R " A E .

SCBRIE M b, AN E AR EE RS WU IR SR T VR fir R A0 ) 4R T AN AR TR
A LLE HICSIDA ZybrifEh £, AW LUE T R brifE 3. HiE, X P
J7 A B v o 1 AT AR dE R T 9802, WTRE S B0 R B SR B L Bk
s 36 G bR I S0 T A, AR G e LA S SR A e A . R AE
EHRR L, EFN 7L RIS A L bnik 5 5 bR 4s Ak kiE H , midEIR 7 A
— ARk,

S B v R S A AR A R EE T 1 LU TC STD 2 24 Ay s v Sk 340 0 [+) 735 2 3% SR 0 ki o

1€ Goetz v. BurundiZeW, PP3REEIN N [n] 3 1CSID A i) = 52 2 DL Il B2 472 th B i
SR, AR AE S BELC STD A 8 I i B 25 [R) B R oK, ThT 4 9% 4R 2 v A TG SR L E

(D Energy Charter Treaty, Article 26 (2).
@ German—Ghana BIT, Article 12.
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e R AT R TR A SRR RN T T L S R A I S
HRAE, N AR [ 5 B9 5 78 ) R 1C S TD o 3828 3 A 37 >R 3t
B SR ) &

H$ B AR T SR A9 AR B A LU 1 ) 2 SO SR AP, HUBERLA B9 3 ) 20K
G fe S BIATCSID A 2 5546 J ML RE B B SR Zf A 2 — & “TE XU ) 3 ) s [l
W7, R TE s A A A 5540 5 P LT IME AU M B ROERILE . 52, Mo
bR PR A ZY A6 55 5 SR 25 SR A R OR B, S0 XTI T E R
XPBRCER, M55 CMPRGG R BEEHXIARER, HE255%0 “PREET &
SLUEIBITHRIAE , IR W7 RIE" B SR A E o5 45 & 45 9 4% 29 B AL E i LA
HWi

CRLRRHET PRS2 KA R MPEREET BREHAK KT WITHE" #
R, — MR I B Y AR 2 S v R DR SRR SE B . PRI, BT AR 4 P I R 1 SR
BALIE A R G BB RAEN o B R 7 DLBR ) e R, o2 5d i 0 3 oK B0 Sf 0
O T B AR TR BRI ORARBL, AN 2 B S B RO R . MR —AER, AZbR
HE SCPR bR AL T AR ZObRIE DR M P R S 2 45 I IR IS T BGE oRRR R, I LUHG
H IR . WIRBT R ARG BB HE PR BGE R, W HE AR RIARHEDL e A 20— ik
PRUE” B IS, 3 4R AR A IR AL RE

BT AR 5 ARG R IR
T RERE, WA RIASE T

= REERERFRSEBEZHEE

FEICSID A LA KM E ,  “RAHRMAEN T FZERFEE N, FR1E R IERK
B2 — o AH AN E AR E BB BRE SR 2 AE T R BVE I Y, A 278 B R I R
YER B ARRLE o BT RCE R ) BUTE 25 29 v 2 S 2% SR 0 B 2Rk 0] - DL g, Bk
TEFR T 25 27 1) S i e 1R 25 3K o DU AS a0 63 R 4V HE AR 1) B €

TR, 52 B b AR A R ZE T4 LLICSID AN 2 Ry b v A €[] 25 B i =R 0 W
Woh— B G 4B AR 540 b R B3 Z 1ICSIDE B, A & W7 B[R ZEICSID X R
TR B EEAL . AH TR PR SR A B A BRI E T [ B RO R, BRIEIR R
AR PR GV B RAVEIR ], SIS 50546 5 M) RiE >R B AE X T [F) Y
JEIE P B BR8P E O LT o TR ROE SR S, T B[R] S e SR A
( condition precedent) . WNSRIZIEHFMBRA T L, N H 46500 & BME L= 4
5 2L T

(—) Bl & RF R85 29185

B XU RS R R oK, BRI TR RAME, BAXLAARTRREHE,
AR SRAS B A ok B SR B [ o B 9% A 29 O AH SE ML E 2 SR BLAE P 7 ThT = —

@ Antoine Goetz and Others v. Republic of Burundi, ICSID Case No. ARB/01/2.
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PRI TR F L5, B i il U 5k O AR IR AE & 2015k, T L)
NI E CRERIER, 5WERNE A4 IE D7 FE" BBk, KN i
A, AEELUSRE CERAAZR , RIEEFHENTRE ERAFEZE . M
BITH A R EE R THREF AR, XML T A E R i R i b

1. WS um R E A A IR R

BT F B2 32 P R0 1) B R AR IR Z 00 X 55, BT BIT 4 3 i pe 45 2K 0 <€ B0
P2, BG4t g SCI T BB, B 6 2 75 i D 527 SR 0 G i S 1B] o 0 b ) B — 5 AR A —
REMBITHS KA R EMP L E X : (a) WEEHENHRESEH; (b)
FOBEAE R mBESEN;  (c) BRBE I E MR . Y EARNE
AR 2450 R B AR S5 T2 ICSIDA BRI SL 5%, AL EE % 2R 08 [ 4l 147
r, WAREREFEO AL, HIEE T A S B 17 4

ZR I8 1 R SR TS AR UT R i sz B RE VO N, B BT R R i A
FALHE AR GE I ROE RN 2 Wi, R ESREEGEIEEEMR: WMiEGE, FE
B o SR AP P I A A G U B AR T [ A S, DU E R A T R SR A
. Tl Eok A, AR RRE R b BT AR E SR BT 4 0 B LT Hp 4 b il e 22K 0 WL
SE o WL, R TEAE ER S BIT [ &R 32 8 5000 iy, 38098 & BT 1) 2 00 A 465 I i
SRAEN BIBITHP RS A S EAE .

SERR I, X EE T R A 2 b 4 e () R R L A R A RO 4 T A LY
Tkt ARPE TA RS G T L EMN ST, IR ARG RS uE R, o
R B 3 SR 0 B AN PR S FEAT 55 AR T A S 553 P o ) e 4 A
YIEOSEE (1) FEXT Y EFERR @ TR R NS, il oK (3) 3L E
ICSID i 3 i e 452 9% S o AT SUIE SR B9 AR B8 3098 55 2, 4 vl i A 7E U7 & ) 3=
(RS P, ] A o E BH 43 % 3 3 AR W 4R 20 L 5 o 3K — AN L PR A 1 ) R, A
AR S 2 55 T A AR it N 52 o R AR AR

TSR AR % 5% 2 G vt e R SRR SRR NG BT A G i 1 3 R B, BT A A L B (]
MIEFEICSIDMR YL T & 4, M SBoRFEAREERERE R, 52, HEw
F BV G SR S TCSID PRI, RN Ak He DK 3% J7 3 [H) B 1C S ID X A i >R 1 4
FEAL, T LA W [ 2 D R X 20 R i R A B FEA . B AR R Sk 40 0 e v Y 1
RMMBR],  JT 3 2 I 38 i 45 7% 4 i X4 A% m A 48 B3 SR TE N

M2, WRFLNE A HRIE E LSRR HERR, LA & X5,
PR LR g R HAE R A EER (GERARZUF) MAESKLIER (ERZF4Z
Ve, A B R st e vk D B B R A2 IR IR R B R R . BT LI, R R

(D Belgium-Luxembourg—Burundi BIT, Article 8(1).
@ Spyridon Roussalis v. Romania, ICSID Case No.ARB/06/1.
(3 Spyridon Roussalis v. Romania, ICSID Case No.ARB/06/1.
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K, RS CTTNET MK,
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iHR (state counterclaim ) , 459 4% 24 4 i Al DR 5% SO0 B 55 76 A 388 28 4 3 VO 1L PN AR
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R, FFuTCAIC R HE X AESE . T 0L, Gl S5 ik A AR o] A I AR
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e S A e BB AE B0 [ R B SR 7 R U PEAE AR SR A kA s Sk, ik
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AR BAT R AL, VXA TR XU AR [ K L P 3 R A A 1 e i R A B R

(=) Bl &R F R £ ILTG X

EAREEREOERENL T, S5 A4655HE “TEX T FZERER N ZEREKE
AR, FEEBTHRE RL MG f30h . Bie b, 4500 G b AL 5 R
ERTEN , b b BRI T 40 i il U S 30O G O TR TR . 5 2, AiE KRBy i
A EOE B 5K SEM, WY REHRE) . ROE R FEIET E XA P, HIRwEN
RERE T RSN, Wl DUERBRRI o fhR e, BUN =Fhig ol 349 8 i3 72 D\ € 4 [
BEOERMIEA: (1) AREEPEHRER, mMEEEARTE R S0, RS, [ 20K
FABRIERE AR, © (2) @it R (cooling off letter ) 377 Vi Bt J5 4% 4 it 52
. @ (3) WiE L (contest) bk REE B F R, BRIV 204 4 11 A RE TR
G iR A ICSIDAP ., 7

BARLLESE (2) o (3) PG G0 R B s ok i ki H o 32 &2 1CSID Aif

(D Spyridon Roussalis v. Romania, ICSID Case No.ARB/06/1.

(2) Hege Elisabeth Kjos, Applicable Law in Investor—State Arbitration, Oxford University Press, 2013:138.

(3 Antoine Goetz and Others v. Republic of Burundi, ICSID Case No.ARB/01/2.

@ P. Dumberry, How to Remediate Moral Damages Suffered by a State. Kluwer Arbitration Blog[2009-12-03]. http://arbitrationblog.
kluwerarbitration.com/2009/12/03/how—to—remediate—moral-damages—suffered—by—a—state/.

(5 Alex Genin v. Republic of Estonia, ICSID Case No.ARB/99/2.

(© Spyridon Roussalis v. Romania, ICSID Case No.ARB/06/1.

(D Spyridon Roussalis v. Romania, ICSID Case No.ARB/06/1.
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B, ARG o R E R ALK, MR E BOR [ B 52 SOl SRR . R
RA L FE25 F N R B AR, (HIF AR AUEW 7R, B DI ] DU R B, 2
BN B2 SR 5 28 Bk BI T B A R 2 ) R

M. FREEBRFRFPRIRIEZRPIHE

FZICSID ALY 546 55 ME ) & X, ROERAEm o F B 8 HH#Z5RN” , K
o e )@ AR AERREY, R H G ROE R SCHE . BT URLLEE R R
RE T L SOl R, D5 Aok 2 ) 2 0 1] S0 SR P AR 4 i N 2 A S R E o ) DL SR B
(connexity ) [nl @ 7 i B 52 i K B8 1% e ) 1 B4k . PR se ik, AR e A
B R 22 B0 3 SR A IR 5 4908 SR ) SR B AN, BN AT & 45 0% 3 0 i SR W) 3 1 R
T8 A 3 22 I\ 8 J6 A FE A Bl - LB Il

(=) RIREEH 84

B R F 5k N 5 AGE R Bk A sk # EBR, RIS, FE BW
156 3R B2 R B SR T R 41 g5 52 B 5 R SR Iy sk S SEAE B AR B H A OGN . T B
156 2 ) 2SR S0 SR BT 32 9k 00 A 41 8 5 A 0 SR BT AR i 1) B EH R B[R] — ik R EE (legal
order) , BT KR L5 P24 T H — KRR Wb, EIBRER 0T b 3 b 22 2
ARG 3R 5 BOE R AW 0k ] — PR ALY, TASRE 2 R AN ] AR AL B R, BRI
SRAIE A G R A B YIN CHE, XPpCHE E 2 s v] Z 8 PE (admissibility ) J7 i
o) R 5 AR RE A O TR )R, VR 2, R OR SARIE SR 0 R T SR B S
KERTE” &5 “IEASCHRTE” Wi .

FL KM (factual connexity ) FHHR T RIER GAE R G K A B —Fri,
BB A8 >R bR 0 5 A 18 SR AR B AH O, MRl ik & 55 A B v ket G 81 %8 W 25 AH ] 4% o
TEICSIDARE T, W BIAGEE X R CHeE , iR 5 5s Rk v 24 & R d B, 23k
BB (judicial connexity ) F I iE R GAE R A F R —&E KR, LLEN
J7 BRI 55 56 2 LI Ia) — 3 A B A A4l o e ab B SR8 30 1 S IR P ) RO 45 % oy
i B EE V) 8 (applicable issues ) , A IERZHEEBE S MihFEZH, HRH
B2 v AR R W B YL (denied on the merits ) o ?

(=) FAEXIOHE M5 IK

TR SR IR P 980 1) 1 B L S SESCHRPE IO S, AR B B AT SR B ad A 9% 5%
2, ZRIE FE B R B0 R AR R 2 7R AR R & 1) R SR R B e AR I I SR 2 41
L B B Il Y BT LU SRRSO S — R B0 R PR R = 3 A T A 5l

(D S. Rosenne, “The International Court of Justice: Revision of Articles 79 and 80 of the Rules of Court” ,J. Int” 1L, 2001, 14(77): 85.
(2) Hege Elisabeth Kjos, Applicable Law in Investor—State Arbitration, Oxford University Press, 2013:148.
(3 Antoine Goetz and Others v.Republic of Burundi, ICSID Case No.ARB/01/2.
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(dismiss on the merits ) o S _FELL T, ROIERIE T A [FEE R AE KA & 24004
SR, AT B A RE DL S R R ] — PR R O el R REAUSA R el R,

MRS MR, PR B e R SR Bt gz, AOh IR AR RE T i
SRARFEAE 2K 5 B3 oK B H ] — AN 3 2 7 % o L, i AR 4 IR — b 3 E AN RE A R
MERFAZFE5EREGHEZIROAFE R ZM, HARZEMIRE BR A ER %
HERBE” MR, FHE L, T EIZEE AR, AN ) i R T AR 4 0 B H R OR
AHIH] o

SR, R IR B ARTE R M SR AR, T AR GE R 00 R R O &
gk, iR Ad R &y, EHERE, EERFEATEREGR, EHENE. &
SRV Z A A B S G BRPE EoR (B S & v B8 A FF R A S vk R M g X el BRAE
7R JE 1R B8 IE BH AR 4 ] TR L SRR SR AN A SRR .t TR A R 1 B
A, BT LA SR 4 — M A 2o Hit i L 55, AH A HR AR ORI

Bl R A RNE R 5 R 200 RS R, AR S U7 T 0 ) R, fp Rk S
e f7E 72 DL B G PR BR ) 1 % R sk i), EZEM Ak ETEREHSE
S A ) AN R 1 o 1) 80, i A ARG SR, 5 N ROE SR IE A, R Tk G 58
R, TOHERHESHFERE, WAREBERETRER FAOMATER AR, RZIR
9w, ?

— R E, W E S AREE X WA O R R ROE R A, R
RABR MGy, WG R —BERE ST . WAIE R A R 2l gy, WA >R 1 5 A i 4
ROREE, FAERE S0 B NS SO R R R 2, A5 05238 SR AT REME LKA
flan, AERE ()2 ) BT AR R E KA W) b v 58y, I E LIRS XL
FAE R A TE KRR, A0 AR 0l ] DL 9 3 33 AR T R v R 2% 1k A P SOAE DRy i SR B
B, WXEDAF A AN EA65KT “Fillm B EEZSR” M W REZR” BRIER %
P Sk, AR TR SRR B AT Ok 8O E R R R AR AR R SRR 2 .
A SRR R DL R G R AR 005208 SRAS 32 G B 1

Xof 7 5 e v 8 DL PN 9 4R A B3 SRR ) i, R AR T ) 2 0dt SR P £ 40 2
P B A ST AR GE B A, W ASE SR T AR A 0 AR RV o 55, S U B R
HARERZBAR G MKR, SOREX H—#rf) (same subject matter ) , ¥
FEAL S DL Ay bh 53 Dol AR [l 1) S i oK . fEHamester v Ghana 2P EEIN by, AN B
JF 0 - 30 S i SR 3 e A [ VR B 20 VR TEWE ) B Jm B REVE I, ARG [ DL A A AR A Y
B 3R 5 50 LA 0T S 20 kIR IR 0 A SR la) i = G, PRI B Il T 04 R i)
ik, @

(D Saluka v Czech Republic, Decision on Jurisdiction over the Czech Republic’s Counterclaim, 7 May 2004.
(2 SGS v Pakistan, Decision on Jurisdiction, ICSID Case No. ARB/01/13.
(3 Hamester GmbH & Co KG v Republic of Ghana, ICSID Case No. ARB/07/24.
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(=) FERFKELRFEXREY X Z

BT 5 AR IE I )l i 23T % A R SE i v U H e PR Y rh o e A AR Y
BHER DT R MRS, SEIERE ZAERZBAGEETN R, WE
TE—E R b, RE SR 5 R0 SR vp ) 5 S SR HR L B A H O Z ) ) SR &R o SE ik
WOLBAE B, AR K G () i A AR A 2 T BORGE [ 2 R B, 4T
5] b LA 2R 3 V] A ATt A e Tl B Ap 8, T ARG ) LA 93 0 i 2 Bt R aoR . R
P 4 29 FF AR U7 G T I T LARR ), VR A B SRR IR 9 33 B 45 6] 2 3 S5 4 AR
HRIFE B E R R 2R, REFFE AL HE N R EZOR, JF 8 7 3 2 i v] 32 34
T ? RAIEARSCLL ENFIIER, B RAMBIEN Y Z B — 7 A B0 5 AT
BRMENRFERFEEOR, HEERNRARZ DI FH S5 ARE E R 2 8] A
ARRKR. $F5 2, ARPGE L5 5L 5528056 R 2 LU i 58 B¢
et .

FRIE [ S SR BE A5 R L B B S HE . S bR b R T 0 ARG SR e AT R A ) 1
Bto MR RLLE R AR Z A URIA, M DL, PR R0 4% 29— AN WS 450 5% it il L
%o MLLERGFE VRN, WAHX 25 Mo, BERFS IR EFZ" 2R, HliT
HAERA RER, [ AF & R BRAE SR WA A . SCRF o X SR EEAF I 1 R P 28 B2 R A
HRHL A HAR , REIEWIA R B E R R S AR SRR, T

CORERMET BERIMAE AL A0 5P I AR e B SR 0
WOH SR T o TR b SC IR Ik Y 2 Bl B A A B I i R E 2% & B TR 3R T R O A SR A
( prerequisite ) , Rk 238 oK 5 i R 00 FE 4R B 00 A [e] P 5 R 2 AT )
(essential ) , MBI iEREGEHEAOGRLH 7. T THRE SRR S H FRHE
T %, FRLLATRETE ik 430 B R i skl S, @

] B 43 % A o 5 B B AR YR A A TR, R SR ORI B A T [
FRELGHRENEE, BT 5k "SRR 5 EHRIERERT mhm. %
SEPESCHRT bRk RO SR I S5 SE AR, 32 SR G o BT AT A 4 TR R 5GP ) R
W3R, TELES RGO EITAIW ., 75 EAEESCHET Fm, ROE R ERR
FEA BRI JFE SR 00 i AR A ], (HS B SCHRPE . fildn, 5 R a9 ik 4 A 4%
WARAIL S, R RARIE A E K G L5, PER SRR {EHENENS
BURERZ &R, AERAFRRRE ZLT ARENT 85, ROER IR
e CARERAELT B 5. EAEE R AR N E E L SR E R T, B
Z Ta) gt AT PR R SC R

PRI, A T 3 SR TG 8 e ot 4 [ 3 SR A A 2 ok, S R T2 F ey . LS B

(@ Elsamex S.A.v. Republic of Honduras, ICSID Case No.ARB/09/4.

(2) Hege Elisabeth Kjos, Applicable Law in Investor-State Arbitration, Oxford University Press, 2013:150.

3 J. Paulsson, “Arbitration Without Privity” , ICSID Rev.—FILJ, 1995, 10(2): 232.

@ Klockner v. Republic of Cameroon, ICSID Case No.ARB/81/2;Decision on Annulment, ICSID Rep. 95, 98 (1994).
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XA 1D 2R B S 200 SRR AURGE K, ) nE i 57 T e AAUPR#E, B3 8 & 5 20
Mg s Y, VR T 2, SRR 5d 35 T b v 4R s AR vk v AR B A [ B
SE, IR AR FE 5 2 (i A RUR 56 K0 B SR, 2ol P e 75 s g ], @

HE AT DL, #% & [F) 55 50T 5t 249 L 55 2 18] Je LIS A BRI K ) S SE QIR Ty
il ENE SR A2y 2 Bl g B Z X R R . X R A DR R SR 2 X
SR M ARTE R UF IR S 45 30 32 8F, ARG ] L3R 9% 38 08 51l N R AR S R SR ) B B A A5
BN F B RA

(v9) RERPEZR 8y T 3 )

TERRIY “Goetzf AT FEMZE" v, A3 28 B 1) 45 G 56 SR A Sy ] A2 B
i), % EE, PR EE R B SR B FEAL S T 2 B BTN S BT T IX Ay, AR Y
F5 J7 0 ) A B S0 SR B REA S B L0 R A, i ] A2 B n) @ AR AR RE ALY BE
b, R SR AR R 5 AR 37 SR B AR 2 5 B4 56 B B AT O 8 SR A, O

MAZ AR HETR , HNEKBEFEA (7R EAEEEE N ) 5028k
(il EE @ SRR ) M EEN . TILHEETICH, LUK S, B
SRA,  CORERE” BURIFAEHE T E R ROE R B S FEAU R, R ICSID X AR
B R R A EREAL, WIEA IR RE K — BB AT, T B R Sk G g =R 52
X B2 2R ) ] 32 P o) R AT . mT DL B A R, A = 0 SRS A ) s T e) Az B
PR, DA A28 200 10 A B R AN B AR i SRR IR B vl A2 B o R G SR A
) i Ry B A 2005 SR B B e, R 7R ) ] a2 B ) R

MR SGH , 2B RN AE D E SN G ERF . f “SalukalfffE R o,
A % JZE B RV R P A By B v A, (B[] B SOKs LA A ) W A FE AU RE 75 B AT ) A 5%
PRl 2. WA 32 L () B A RE AU AL Y HA YT &, T SR A B LLIX
gy o AR FRJEE T ST SRR T B SO SRR R TR SR ANESRIEE N, RS BB GE K
AR ] A7 P [n) R AR P R JEE T IR 3% B ) i 46 T A FEAL, {HEE | el sz B
P ) R B S At 4 i BRI I, 5 P B REASL A A B 2R T R

E CPTIBDIE N A "] JRENE RIS b, ENRBURLLBIRORTE (tax fraud) A
B B SR BRSNS “0F S 87 4% 0 [ g 33X el o 1% 28 S0 SR AR 4l O Al R A R R
BB 0E B R — Mk, AHAPIREE N B SRAFF A 29 5525 145k BRI 4 98 i 7= AR 1) 4
B OBHLE o TSEhR b, A RE R U B RE A A b T IE] E JR REOR . R 2 L
T, DL wE i S AR 1 O 9 3B 5 [ 523 3K (non—contractual counterclaim )
W ], AHH IR AR R SR 5 A SR Z ) ) R 225K (requirement of

@D Alex Genin v. Republic of Estonia, ICSID Case No.ARB/99/2

() Saluka v Czech Republic, Decision on Jurisdiction over the Czech Republic’ s Counterclaim, 7 May 2004.
3 Antoine Goetz and Others v.Republic of Burundi, ICSID Case No.ARB/01/2.

@ Saluka v Czech Republic.

(5 Amco Asia Corporation et al. v Indonesia, ICSID Case No.ARB/81/1.
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connexity ) , 15 0] GEIHLE F k= EFERLAE . (HILRFL B WA 24 . IT4ERI) X
TESRAP IR SL R B, A e O 5% 10] SRR 2 S IR 1 — MRy E A 0, SR Bl HE 55 1)
VRO IE R, 4518 Rl B B R R 5 AR SR O bR EY ik 2 S DI SEIEE . it T b
B2 R i) v 32 BRVE ) T AR T B RGN, T SR SR T A G )@

ICSTD 38 J58 0 FEAH 5% H ) v S ke 173X P ST I6 R 0 7 i o AR Sk SO SR AR 418 1)
[ NN 5 RS SRR () ) AHOCHE, BN 5 R R ) — 7% (general law ) AHER
R, B0 SO SRR B AR TV v — R DS D0 BT T o O SR I 1 ) I A, . B 2R
W, FEARBE S B B Rk,

B2 SR ) A 52 B n) R T 2 B o6k SO R A AR 255K . 7 “Nowa Huta JJf
T HHZET b, ApIREEXT LD W R T B — M B ) 4R A i SRORG AR £ A v A L L A
A7 e ), PR B (] T O N R R . B B R S RO R R AR AT Al vk
SEVRAL, 15 i M R 5 190 T AH B VA B 8 o AR TE 1 P 2 B0 SR 0 R RE 4 L AH . 1
R B 23 W AP R e, N iR S A ) R A T AR A R 1)@, SR A5 B A R SRR
NZEAE VT 32 PV AR B, BT SR B iR AR 4 5 0 SR Y vE A A N Y B AT I B SR B
P, B AR 2R [ REUEBH P [a) A 7R S5 SE QIR R PR 2R G R .

16 BT YR w22 527 v, ARk E B Il B0 SR O R A AR A v 52 B )
M LR B (substance ) YR, BN #E B G AORBESRME 3y “HE S Z 2] 4EY
FRPRE " R B, B R R A P S e = i At Se B b R e = R R A
T B 33 Il i SR B S i 5K, BT L& AR A A R B s B B, T O AN S e p R A T
BEAL, PR, S ik A A Bl LA A T a2 B () T AR FEAL ) B, R T A IR b Y
V)& T OB SR, R ) 40 Ay SE A ) @,

Z. &E

SRIRAE BSR4 2 S SQ IR 5 i HE SR IR U7 I o AR I B3 R 5 IR RO 15 HAT R
HRPERS , W R AR S SR IO 3, iR VESCIBON Rl . "SRR B i
SRIGFSLARE , JEHAE S TTAT I BIRIC R, TR SCHR” A Bl R % R 1Y
PR AR 5 251 . RBEAEAETE B SCHR R, TRTR ZRIF A BE L SR 44 BN v 32 B
B A

PRI, AR T T L] PN 32 A i xk AL B 2k A A4 31 B0 7035 SR i HH R oR o AR ik
DR ABNE O T, SRR A R T RO R 2 Bk, a) sz B )
A5 SRHRYE SR AEME T B R SR, H S RBUE (S SRHRE” T
TEHIT “nlsZBIPET BRI, CRSE R SCHRIET R A al i

(@ Saluka v Czech Republic.

(2) ICSID Secretariat, Note B(a) to Arbitration Rule 40 of 1968. Explanatory Report.

(3 Cementownia ‘Nowa Huta’ S.A. v Republic of Turkey, ICSID Case No. ARB(AF)/06/2.
(@ Limited Liability Company Amto v Ukraine, SCC Case No. 080/200.
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The Application of State Counterclaim Rules under
International Investment Arbitration

SUN Nan-shen
(School of Law, Fudan University, Shanghai 200438, China)

Abstract: The state counterclaim cases appearing recent years in international investment arbitration actually
reflect problems of partial to investors and benefit unbalance of disputing parties existing in the investor-
state dispute settlement mechanism. The host state’s rights of counterclaim in investment arbitration not only
reflect principles of fair procedure and benefit balance, but also play the role of restricting acts of abusing
claim right. In practice, the judgment and confirmation of arbitral tribunals on the jurisdiction and admissibility
of counterclaims are so rigorous that state counterclaims could hardly be supported. As for these problems
concerned, the arbitral tribunals are also faced with the challenging problems of how to decide applicable
criterion of counterclaim rules, and how to deal with the relation of rules application between ICSID convention
and investment treaties. Meanwhile, the relation between breach of contract counterclaim and breach of treaty
principal claim and mutual influence of the two are also the theoretical problem ready to be resolved. The
problems of application of counterclaim rules discussed in this article are expounded and analysed from three-
tier aspects of convention standard, treaty provisions and domestic law of host state so as to ascertain the relation
of rules application among the three. The related key issues refer to two aspects. The first is how to confirm
requirements for the consent of disputing parties and the connexity under the jurisdiction of counterclaim, and
the second is the relation between factual connexity and judicial connexity. Through the way of demonstration
and inference, the substance of this article is to find out and reveal the reasonable and feasible principle
and thought forming in the practice of state counterclaim under investment arbitration. As the requirement
of connexity concerned, a counterclaim may be dismissed because of inconformity with judicial connexity
requirement unless host state can demonstrate that there is actual connection between the based domestic law
provisions and the contents of investment treaty. The obligation under investment agreement and that under
investment treaty are too close to institute factual connexity of counterclaim. Whereas judicial connexity should
be valued combining with factual connexity instead of independent and prerequisite requirement.

Keywords: investment arbitration; state counterclaim; scope of consent of parties; connexity requirement;

contract claim; treaty claim
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