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ARG FR PR (B —) FEIMNE S (BT BRI KPR LA (B
=) GHKABI (BR) R, VEAFE K RTER A IR S TR A R
WS T 225, BBk 55 52 5 vT RE R B 4 O RO AR I8 N 7= AR 1 s . ok i 11
B Ptk 18 B SE R 3, DL — B B B IR 55 52 S AT VR A e B, YRS T EE R
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R B 7 55 AVBL T 52 5 & R W S A 1) B R BUR W RS2, B g ik 4525 H B
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(D Martin Roy, Elevating Services: Services Trade Policy, WTO Commitments, and Their Role in Economic Development and Trade
Integration, Staff Working Paper, ERSD-2019-01, March 2019: 35-38.

() Daniela Persin, “Market Access for Small versus Large Service Enterprises: The Preferential and Multilateral Trade Liberalization Tracks
Compared” , Journal of World Trade, 2010, 45(4): 785-819.
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Ge AP SRR T2 0] . b2 B 5 BEYEAE — AR A IR YRR S5 s IR .
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B, 201945 H13H, FREERIWTOSRE A1 ( Hp [E 56Tt 57 40 U0 i) @ il s i )
5ig 1 4 2y ¥ - 7 55 BB P R ORI AL 2 & e, DLRS B NS Ak BR AR 2 5 1 B R
5, XAE B SOR Y M AE RN AR AR AN A . SR RI20204E1 H 15
H, X ERRBEmsE (hEEFTHSIL) (F—mE) . HpRERBR
SRV RIS L 380125 ek 55, iR TSP RS R G — 5 A W
feig Sape, ©
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@ i, BEE3DFTEN BRI AMISOE, BEEE3DFTEN @ SO R i SUIR 55300 IR IR AT R s e RS SR R 5GHROR
L)L % CloudLink 4K AN S4B T, o [ S0 o 0 22 Al i AR L3000 2 HLAMY F ARG A — 42 BFH AT ke e
& NIRRT FITAR ) 1SS L 40 T A (AR 55 B B SR e N 2009

(3 BEANY PR 1 AR AT B3 54 15%H15% . WTO, World Statistical Review, 2018: 61.

@ WREL, A, 2RO SE FIRSS 5 S MR & J——2 2 IPE (USMCA) MLFLT). FEIFRER S, 2019(2):87-95.

® WEHGET, FEFEAE007FE201 TAEFEAR S5 LA 1314238 78h K BI576. 3123678, SERAERR 55 5 SR EIRZEY K 30R5 3402
{z37T, FRERFRIE RS 5220 RORIER] . ST S48 SRR SR 92 5 P 7 135 [EB/OL]. #iHEM[2019-07-22]. hitp://www.
xinhuanet.com/politics/2018-09/24/c_1123475272 htm.

© KT KA EE B B 5PN 2 H [EB/OL). WA A R IR 15 455 M36[2020-01-19]. http://www.mofcom.gov.cn/article/ae/
2i/202001/2020010293084.5.shtml.
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SRR S S G E iR A, FE IR S AR 55 5 5 0 S S EIBR A1

=. “BURBERESMBEAT PIREBHREXEE

R RS M AEZE RN E T B BE 5 P e k224 i 4 B SR R A A T )
Hil, WL FNAFTARIRS R S the, FEMB AN AR SERBEN B,
BTN R RAR G R, K& SRR R BRAME R 553 45 764
T ST B W A AEAE A R 55 35 358 S A 1 S5 A A A0 [ iR 25 4 13 3l i 78 X4 Bl i 87 v Mk A7 AR
PR AR 55 i DX ) 46 ) L34 A7 R 0

(— ) AL o &%

BTk 50 TR T SRR, R Ik 55 BE B 00 R R SR8 B Ch 0 BT ) A i
( behind—the—border measures ) , “HlANAHALHETE . o1 T 7 Ho Ak 1 6 7T 6E A 28 °F
oA 57 5 S ik, I B B 5 P AR A 2 O 2R A AT . WTO £ 34 5 5 b
SE B RHLE T 1k 2 M R VB LR B AR AL SR R . (5 B R R
b E ) 2 5 AR b R 5 19944F (CRBLE R 5 e ) (GATT) HE35MALL
FAFFH LY oy A R UE At , 9] 7 i B v D) 20 28 1 2 gk Y Wl o SF R (RN
5 RAMERS P E ) H3.15% (b)) WUAS (k- H B 7= 5 in 3k BE L S2 4E S 45 3 %
M, (RBSRSEE) FB35M (RFRGEE ) H1750E R RAFHE &K
D Tea) 22 105 55 2 1k 0 A0 ] MR 55 98 AR 380 it 0 2% o s P it 224 Kt A 45 1S TR 1) A b Ak
it . XIS 5 b g B — P HE TS IR B ATEOR . UM EAE R . A S E RS
BR, DLREE (kA oAb 55 LS5

O BEET20174ERE R RE) (TPP) S5, NEERSHARNEERLE T (TPP) 4K, J 1201843 H8 HAER
FEE T CRMESHRESICT IR R YE ) | Z%bhE 2 T°20185E12 H30 H IERAL

@ 2018511 H30H , £, #IGHE, WEREET (LB LR SE) HAGHN GERMPE) , HAPRmarZilbi 1201940 A
1OH R IZWE. 201912 H10H, ZESET CGbhe ) BEITH, ZETITT20204E7 T H AR, 202058129
H, SEEESRAERE B Z e o

® 1T R AR B I (non—tariff measures, NTMs){—FZAY , ESCBUREHE T 002 SR h CUFG BE T, LI BE L i
T (BRI SR 4, INCRIERSIE . SRS BORISIAMWEL . LA ) 555 IS AE LA I AU RS . Josh
Ederington and Michele Ruta, Non-Tariff Measures and the World Trading System, World Bank Policy Research Working Paper, No.7661,
May 2016:4-5.

@ PeSCH Y Hp o BER” FEERAMENR S5 4@ A0 e o MK B e 53 (ISl 55 ) st sRAR RN 2h WSk B e 5, &
AR TN BOE BBUG RIS S5 2, FFRIUAHIE . WBG#4#IE\. Holger P. Hestermeyer and Laura Nielsen,

“The Legality of Local Content Measures under WTO Law” , Journal of World Trade, 2014, 48(3): 553-591. TR, ARSI

B YRR AR o
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PR T s WA 0 S M A7 AR 3R . V19944F (LB H B S E ) (NAFTA) 785k
SR B EHE1205FME T ML “UHFELE” S8, HBE RSB R T IR0
Y AEE SR, (EwME R E) (KORUS) 412,55 . (&H 55 B K¢
PREESR R E ) H10.655 . (ERMPE) H 15.6500 U EE" KR, (bE
HH RS MhE) 120558 A, (NAERR BVETAMERE, HRL RS AARLKN &
M2 PR S, B b e i 25 1 R 2 B S8 1 3k i i IR 55 52 S th g 4b, LRI
AINAFTARIR 5 52 Sy bhd ¥ RE T “ B8 1 R Y M A2 AR

AR, AR R ML AEAE RN PRI 8 R 2 1 5 Sk RBE R
201343 H, W EEAMCEH %23 NWTOM B k5 A SHE K" (RGFs) &%
R TEEY R (REHSEhE) EEAMNG (RS ShE) (TiSA) i#
DA, PTiISAE =T HE105 RS B bk Ui Y A 7EE R . Y
R HE S DR L M b A BEOR B A B AT SR, R ok A Ak A it R Y
Hb AR BRI 0BT B — T O B bR 52 5 e i AR AR R AT R L,
FeKg R b RO A AR LI 3 P T R B 0 R O 5 B R 45 5 B i = AR,
RETISAIRA H20164F G R N5, HHAERR 55 52 55 W02 18 L 0 0 {8 R e 4t

L 7 45 BT 52 5 (0 2 S ik — ot il 1 A 0k R Y b A AR RN )
FETH, EESMT20114F4 HRI20124E1 H 58CE R H A0 3 6 T15 8@ G5 AR
(ICT ) R 55057 5 BSOS 1k SR Y o 77 A AR 1F et AR oAb ik i — 3. ©2014
A, EEIWTOM S W S M F ST — 0 3£ 57 1 B 11 55 TAETHRIMBIL, WEIHE
WTOZ i1 & e k85 5 5008 A i 3l . 280k 5SSt AR oAb 485t . BRORACRAP S R0, )
T AN A5 LA S8 15 4 AR R 55 38 43 25 (01 224 b 56 il ¥ % 38 o7 4 W A7 AE AR O R iF
PRAEIR S AT 4 0E . ©20194E1 H25H, WHEZ76 BWTOMR RIEB RIS (T
BRSSO A A ), X (R R B R S5 N 2 Rk A R i R R . SERK H Rl
JaF5H23 HAE BB K AT = 7 BEA AW, e R 0T 38 s A0 BB A5 A W 3R TG,

(D The Canada-U.S. Free Trade Agreement Article 1402.8: Rights and Obligations; Protocol on Trade in Services to the Australia New Zealand
Closer Economic Relations—Trade Agreement Article 8: Discriminatory or Restrictive Measures.

@ i, ARETF CAEEABFHSWE) 1205508k, (CERARIE) « (RN SEPEICFRKERRE ) « (LN
TE ) SRR 55 5 5y P I M AEAE SR “service provider” 2B T “service supplier” , Jf¥$ “the cross—border provision of a
service” 841 “the cross—border supply of a service” .

@ BreELSMY23AWTORE B (RPN 5 ) 25 T TiSARH], WMEIE70% M5k R A58 2016410 H14H ,
WikiLeaks/A i T TiSARAI BN, IS ERIRS . AHALSFAIGATTFHEN . “Localization Provision (June 2016)” SCHF
TR A SE N TR S, A58 B E ARSI AR ST NTIS AL SUR R =3 o T ORI F, A g
TRFRX AR AN TIS ASRZAZ O SUAR B

@ TiSA Article X.1: Local Presence.

(5 European Union—United States Trade Principles for Information and Communication Technology Services (4 April 2011); Japan—United
States Trade Principles for Information and Communication Technology Services (17 January 2012).

(© Communication by the United States, Work Programme on Electronic Commerce, S/C/W/359, 17 December 2014, para. 4.1: Information
Flow and Localization Requirements.
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mREGER M. (LAl RASE) . (LA RE ) ® (ERMbE ) 21k
¥ 55— 46 29 J7 Bk S5 SR A0 AR L4 b N e Sr sl R R R AL . (AEAE A ) ol sk
A e R AE S B AR AR 55 ) S 1k . TiSAZE 1B 55— 45 29 5 1) Bk 55 42 13t 3% A H 40
P VST B4 e A AR BORC JE RAE R LS 8 IR 55 5 5 1 = s S AR I IR 55 G 4%
o Z5a LadE,  “ERIEESRUMAATERIN” , BRR “AIRALAL” (right of non-
establishment ) , V4§ —[E A5 K5 41 AR 55 352 03t 8 A0 24 3t 358 7. o 4 345 3l 4 8 5k b
Jei BRAE Ay i L 3 ok 35 55 T AR A AR 55 B W R AR A o RTINS B R A R R
H 7 B L5 SO, TR R LU R L I in) R

B, RT AR 5 AT o RE B R BSR UM AFERLIN T T
A CABAEAL , AHIZ N 527 (right of establishment ) FE3E I 52 P 1 A9 &
Ro WA FETXIEEF b E . B, WRIE195744 (IR ILRSRY ) B
28 AL 525 IS8R AE SRR, N b Bl R AT AE U — e B 7 N B T
B A2 w) SRk, HO 2R SCR S5 [R TZ o 57 I H AR NEI R, A R R
TR RIG BN AR . (SR IR JR 2 ) b 2 B S AU B 5 O R AR AR 3 A Ab
HE . P BCSE R E A MA AR N R B (2SRRI R E ) A
(EEME ) FR S 5 W e =8 AR SLAUR SME R 53 & A\, BHarg o) B
FIFE T E WA A" MR R R E 5 — R4k, EEME AR WETF
e B85 53 IR 55 52 5 A Hi Ak .

B, RT —E B R AME MR S5 5 4 AE Y b B ST R A AE R R IR 55 s R R A G &%
A 1 A ] Al 55 B 43 2 ok AE Y M B S Rk A AR SR A IR S XN . RS R B AR
e A RPE (BRI TR Y r il A ), HIW ) XayigdE N, (HA4E
SUEAE] - B W RSB IR 5 S SR TN 5 B I B AME 45 U T 3
AN, XETZHEMEEX bR EE, LA, ZEHEOEFRWAE . §iE e T — E oA A R
i, J5EETIRSG A E MR S5, MR SREE R T HgMEF SR EZ%IER
JECTT AE 4 5 1) 78 24 M 3 ST DI AR AE , S5 AR AR5 i TG % .

B=, RTIREAER S R 5 b B AR T8 2 ot BAE AR 55 10 32 5 3 (AR S AE T 3
AR DL =T Rk ZRRM IR T, BRI AR S L AR R AR 2R

(D Daniela Persin, “Market Access for Small versus Large Service Enterprises: The Preferential and Multilateral Trade Liberalization Tracks
Compared” , Journal of World Trade, 2010, 45(4): 796.
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IR EOR G HAFAERINT B9 & S5, B WA =" S2hs EARWINR 55 S fi 8 i i 5 15
S PSS AR 55 20000 A2 15 i wi b AA A AP SRR S5 AR IR] B0 25K o oh T F T % SR il o
f& . WERE. BaE T IR S . BN R A ERGURE T R G4
™ BTN, DIt WS T AR A R 55 4 44 2 0 1 A S AR R A v
5 AR 55 MLUAE R B Sz P A E BT Al A i, SXUAs) Ot 1 M A7 AR SR R B

=E. “BURERENFEAT PIRREZTRE
SIHRFTKREIRKBEN

PR A8 R BOR Y M AEAE RN A AZ O B AU E TS RN B AT,
YT SN . EIRGEE . I SO R B AR . AR Z LN 5 A G SR
R Z AT BT — TR ) — I00 0 A 7 T 24 M A A R K X b AR AR R AN TN
BG4 5 R R Y LS5

(—) AN oAz TF FRAT

—fm S, AR BORY A ERINT WM TSRS R S0 =R, RIES SR
PRI BEAMY BRI B R AR, BRI R e e i e R S e R A . @
R RO NAFTARIR S 52 5y U e iy 28 1k ER U HAEFERL I JF ARG TiISASE10.1
SIS W B B 1% R ) i T 5 R R 55 5 S 0 = RS, H IR R 0 E T 5 B R 55
R EATH, M%) G S B L HERR 1R AR, P I SE PR b S % ) i
F IR 55 5 5 0 = Fp s TiSAZE10. 1 5MTTMRAE TR “ 28 1k ZoR Y b 7r e
BN TR S5 5 i) =R, XX UMb R SR KR R T s B R
R MEREE. “FIER, NAFTATINR S 5 5 b il s W E S Bk 55 4 | T 15
BilR 55 S S0k e ya B, e B b BT g i < ARk BEOR Y M AERLIN T R
T4k % .

HR, “ZEb RS sSAERELARET & R BOR Y M AR AE RN A O N 2
Z— o RNl AE TR B B A R T 3 Rl AR AE Y AT M AR A R . AR
(M55 5 EthE ) 284 (d) HME X “FlFE” KBS, UiERE
Ib o IR E L SO I NSRRI B T LAY o S — T, 7R R L R AE
TELLANA FILE A1 5T B A b 451 55 H A SR AR Sk Ak 55 15 455 4 148 10 W 40 A 52 i) G A ok 44

O iE. WTOHR S 5 5ik it M. JLnt: iRk, 2006:320-327.

@ figm, 2011425 %0 (RRL-hEE B STEE ) SEBIRSY “BSHEIRSS G HTAM% VEEIFIE ST SHEIRKENE “BSERSS TS RE
s BRSBTS MY AR, RIS o 15 SR 55 52 Sy (S T X WSt

® i, FETE CHEREPRIR ST 5 5 Bl ) 0 CRB ARG ) Hoet HAB IR 55 T 115 AR 55 (6 B SR AR AR ik

“BRMAH RS BUKTRIE PN SN, BRI, B EDLAAE -

@ Bl A S PP AR R g ) B T R BSE B A AE 4. “Only service suppliers with a local presence
shall be allowed to supply wholesale, retail and distribution services---+-+ ", “A person who intends to supply the following services for
enterprises in Japan is required to have an establishment in Japan------ T BDRERE AR “ An enterprise which intends to
supply patent attorney services is required to establish a patent business corporation”
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TEAE SR, RUE 3 ] il [ i ) SR FE A P B O . ol UL, AR AR R T
it % o Sy BESR e L s AE R AR AL L ARATIE A Aol s Oh B, WA S M A A R
AERLE T M AR FME 55 0 Bl 45 HAR R, WD R L AF 7R 2R ™ WL JF A e LUl
DX 43 244 3 7 46 TR A5 7 Ml A7 7E BRI brifi . ®

B, IR SRR R AR IR SRS HAFAE RN BN . RIEWTO
W45 S ST 0, R IR R W RO A E Bl S AR A SRR SR L AR o P 45
Mol MM Je A 2R | AR A e R . XY AT RN S R AR &
AR BRGNS R R A R AR S5 0 Al el 2 R AR L
e, P S TR TSR B T R AR T AR B AR AR SR B R, )5 P
RN H B TRk AEAE . K A, S TR S B AR, SRR 55 4R a8
SN AE M BT RO AAAE G, TETEIR T EE % R A 7R IR sUR A —E A Bt (il
I B BOR N S AR AR ) DU B 5 B SR A8, bRk BIYRT 4k SR N kA S
REEH G AEE R . O R [ RE & i A0 AR 55 32 (3t B R 3 — R B A 4t
B2 R, E R SR AN B T Ok e RS M A AR 20K, R R CE R
(zero quota) ™ ZCHRMERMRBIER , R ARAHR 55 R IO IX 5 . O, % E
BRAE B I A =201 74E 8 CHER BT A5 SR 558 B E ) o6 4 52K R “ F 8 M
TEN . MAgnE R E AR BRI TE AR R AR kol R R
R, AR BEAR 55 5 S it e T SRS i 5 (R A v U T 4 M A AR 2R

Besh, AR fe iR R A s 5 7 SR IR 5 MO BB AR AR B B SL A LA AR IR
HEALMERE R A . PR, BB EOR, RIEa I, R &R BE . BRIk S
VIS kWil T T L BEOR 4 A7 AR T W B R S5 R AN R 5 AR .
m, BERSNESRERGERETNE, HWAERERE T RS “SUET
J7r SRS e, PR e X A 55 e A R R — R B M M AR AR, N ZORAR B AL
AN AR 55 P (8 S AE Ip e, e — R b S AR O N M 4 20 5 e 0 e A
Ko P Ji i, RS M7 A AT RE A0 E R 55 9 ORI I A MUK A, IF

© FlanmEERLE RSP RIS R UE ) FiH:— s PRI “To be a licensed duty free shop operator at a land border
crossing in Canada, a corporation must: (a) be incorporated in Canada; and (b) have all of its shares beneficially owned by Canadian
nationals who meet the requirements of paragraph 17

@ Rk, 1 E SIS IR 55 51 55 i il 2 0k ). [EBR R S5 IFSE, 2018(1):93.

(3 Guidelines for the Scheduling of Specific Commitments under the General Agreement on Trade in Services (GATS), S/L/92, 28 March
2002:17.

@ Bl A AL (RSP B RFEERESE R E ) B (B0 “A person who intends to supply inspection or verification
services: -+ is required to be resident or--+-+- in Japan” .

& Bl e A S RCEEIR R R P ) BHE— (R 0945 “Where a person required to be registered under the Business
Registration Act, Cap. 32, 2001 Rev Ed, is, or, in the case of any corporation, the directors are, or the secretary of the corporation is, not
ordinarily resident in Singapore, a local manager must be appointed”

(© Guidelines for the Scheduling of Specific Commitments under the General Agreement on Trade in Services (GATS), S/L/92, 28 March 2002:
17.

@ 5E6sk: “HIEHIMBIRGERIRS VT, R A FAEAg: (=) FEGFA . S EA R, 7

(® Briefing on US TISA Proposal on E-Commerce, Technology Transfer, Cross—border Data Flows and Net Neutrality. Public Services
International Website [2019-12—10]. http://www.ourworldisnotforsale.org/en/report/briefing —us—tisa—proposal-e—commerce—technoloy—
transfer—cross—border—data—flows—and—net—neutr.

(9 Education Services Background Note by the Secretariat, S/C/W/313, April 2010, para. 75.
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On the Rule of Prohibition of Local Presence Requirements
in Cross-Border Supply of Services
An Implication on Opening China’s Services Market

SHI Jing-xia & YAN Yu-hong

(School of Law, University of International Business and Economics, Beijing 100029, China)

Abstract: The rule of prohibition of local presence requirements, deriving from the evolving regulatory history
of localization measures by services trade agreements, is one of the core obligations of contracting parties in
the cross-border trade in services under NAFTA-template services trade agreements, and overlaps to some
extent with provisions of market access, national treatment and domestic regulation. It’s beneficial to reduce
foreign services suppliers’ burden of costs, accelerate them to integrate into global value chains and facilitate the
development of e-commerce and digital trade by allowing services to be provided cross borders without having
to establish a local presence. It’s progressive that, according to the Special Administrative Measures (Negative
List) for Cross-Border Trade in Services in the China (Shanghai) Pilot Free Trade Zone (2018) released by
Shanghai Municipal Government, local presence requirements beyond the Negative List shall be managed in
accordance with national treatment principle. However, gaps remain between the Negative list and the rule of
prohibition of local presence requirements. It’s suggested, therefore, based on China’s commitments under its
services trade agreements and domestic regulations, to either abolish or maintain China’s existing or future local
presence requirements after considering its regulatory objectives and capacity, and to timely introduce the rule
of prohibition of local presence requirements into the modification of its domestic regulations and negotiation
of services trade agreements. Local presence requirements to be maintained shall be listed in the Negative List
while the corresponding management regimes of cross-border trade in services shall also be improved. For local
presence requirements not to be adopted in the future, regulatory capacity building and international regulatory
cooperation shall be enhanced.

Keywords: cross-border trade in services; prohibition of local presence requirements; national treatment;
market access; Shanghai Pilot Free Trade Zone
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