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ST OS5 AR WL B3 P A 9% 2 AifE N F 12
JesR A2 ] i K]

e ' B %S

(1. JtEtANERE R E PR REERE, R 100089; 2. b Rsesryksaks, TebH 110169)

O OE. RN FRATELP TG, A@ R BRI TN Rk A, 12 R B
REREERAE BRSNS ®Z R RS R BN R R H R R B
89 BN U A BARGAT A XS RE RS, BAEXFAERELENELT, _RA
B ARG B 5 00 #5e. AR B AAF U509 Wi B B AR MR 89 % vm
I Fa AT E Y AR HLBUR, X RER %A 55 XBUR, 12 2K AA) 5% 5] A
G FERT, RELSBRRMERG—R LR, SIRLEENTRMTEARL LS
AR, EBRAERA BARELERZXSWRGEELS, TMEESRAREIHFR. B
1% R BLA AR RAA T A BARE, BN IEIRAD A 7T Re i a4F X5 46 B X 5, 15
IRANBR LA AE B 3, SIS R Essh X A — X B4R, Wi, ARBER &
INABIAA B % BB HILT, R B THE R ME X Smikia N B EI, £
BABENF LSRR kR A ERREE N,

KEIF: BRI FTRLFEL,; LRSVELSE; TEMGE; —HMBRN; RAXI£Z

FESEE: D912.29 XEAARINAG: A XERE: 2095 — 8072(2021)02 — 0017 — 16

—~. B ELBIIE M
201944 H, B (A A/ME B W H AHEZLH) 2] ) (Regulation on

Establishing a Framework for Screening of Foreign Direct Investments into the
European Union, 2019/452/EU, LI F&FR “Z&” ) IENAERL, MICHERR S )2 w8 ik
THMGE R A A . MR S (LU AR CBRE ST )R T, WL 4
A SEFRFE R ek, 6 BEN IR AT — A D3R 09 A B R s vy AT A L PRI OR R AT B
W 2% fo) el 45 A AR A ol 8 I L ) 5 % TR M BB B AR 4, bR R W A 4
T AL 1] S o R0 HC) B A A7 S B R it DR AR S B R BT B SRR
o =T BURF ¥ ) B h BT iy b oY, X Se N S0 rh E B 1) PEAH M e, R T
BYIRIEIZ A BN EIEE I, 2018),

Z 9 S P ) — AN SR BRI R - N SRBR T 2 5 A BRI A A N ) A AS
UL, Bz g e s B 20 B al BES i WO Rl 48, DL 4

* FEEIH . AR AL S E PR E A R i i At e B S AL st iR MR AR T (I E S
18EXB006 ) | 20154EE ZALERIER S — I H  “FHREACHE I A BRI e 4 W Sride i SO P E R (T H 45
15BFX191 ) BACstNERERSEFAFHIL S 200 H - R HEEE SR T SR A & J S o FR s Beah.



BRETS BE O EIREVE SOOI SR A e i N B SRS () 1 BRI

MASERR)F i, A HIENRRE , (HE9 H s 51 E A I 2 78 X Fh 2 22 8
Jilp, 3 — ) A8 i 2% I8 AT AL B 2 X A T R SRR B 3 L FE AN e NN B &
K H FEPIRAST), B 00 Ak 25 5 2 08 3 ]k RR 45 9% 77 A 52 bR 9 52 ) —— DL 3% [ e
ZRBKE R ), B E T DRSO H A3, I E SR E B &
Je R, BOME & Al Bk, B 5 IF & AT S R AT S 350 H 2 43k % b b % AR
B, OXFER T S SE RO S R EAR N, EE RSO AR, IR H R
1) ~F 6 SRR 5 5% B ) M 53 ] s e (E 3R, 2018)

XPe, FEBIFE Ml 7 HE—— R R SE8.2(0) 5%, WIRMRESE T R4
AL T 5 8, A IEAM TR W e e M A 45, BT LU A & L (opinion), 4%
Y B SR T RN ZE B2 ) B LGS T i KRR E ) % J8 (take utmost account),
HERASEGX —FE U, B BRZE PR e o SRBIETS 5B 1oB i R iR ——
“BRESNT DR R (BREHIEES54) ) (the Treaty on the Functioning of the European
Union, TFEU) 552885%, L2 SRk Ay, A nl GE 52 e B A 45 09 01 H = %)
1) M HAER R R R E I . R WA SRt 1 OR A R AR i 5 0g B 28 5 1
£ ol B FE G Ml B R STk 0 E st R ey TR 7% 1 N R K 2 2 1 R L&
TRRBENZIE, Ea S0 T RIUE P kw4700 88 5 800 BEB0R o 2R % b1 = A
MR TS EN, MR (RN 282 ) (TEU)S54(3) 5510 Bl & 1F X 55 ) Bk 2%
SPefbf R

EARPIAEFREAE CWRAENRESH BN TR, XU TRHRZE S
HREEBRWIEABRALHR T, e EAERE EUR, R ZE SR AR R,
DIz, 1 53 LA A SR A g B 474 SL 55 (duty of conduct), 1A 3 5F
PR ZE & 8 W 455 SL 55 (duty of result), FEAMNRREMNTHBRARKEENH £
RS m], HEZH NS, MBHTEAMGEE ERIBARH ., HE, WK R0 E A B BEK
ZRMNEEEBW, BV EMBEACRAEMMESEWSG T T "RRXKBENEE
MRS RPRES TRRE “mARBRENZIE” W LE] . (1)MRLE R RN %
YU () BEAE WA, XA kSR — AR A B, R 2R Il B R b
B PR ik S R R B HA EL N, 652, fFralEaEEn Rk, miEske
HIE 198, M EMAEMNKZ SR, “MABRTEUS4(3) R HIRAE X 55
(in line with its duty of sincere cooperation under Article 4(3) TEU)n] Bk 25 £ 4k
ke o TEXH, “TEUSBAG)SRBEIREES S W 1 ik it B 8 AT e X551
EFX, WA, AL TFORESMMERELGREEEENNKRE? AT TEUS
4BV EHITUIH HLE, BAES N E EMNEIE: NHARE, bt E D R 0 H kA
VE X 55 /& BR L OG B 0 58 12 J5UN) (Klammert, 2014), 7E K 3 W0 4056 & I 0 H #
L (Eckes, 2020); MEFNERE, TEUSA(3) AL ZR i G E IR AT S . B
WHER M TR, LU D5 091 R AR 1k i O ] SR BT AT T 68 161 B H AR SE B 2 4
Jith—— AR A EL A S B G ] i DA S5 0 SE I, OSSR BUE A ] g
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WERKY HARSEI 2180”5 WAIBIEREMORE , 2 XL HAEB B, RiERE
o — RPN AR G0 B A VR LS5 Bkdl, il R B A1 S5 R E Bk r R 7 E
SR SLSS, TERLEIE LT EEF ot —Fh g R LS5, BRI Sy 1 RRC R 45 1 A 15 A g
K47 A (duty of abstention),

B F N, AE A G 7R, FERRY Sk 503 E BB iR 45 T 2 Bk 5
B H L0 B FE PR a) . FAr I mT LLioe BR 22 25 DL ) 45 52 21 800 A A ) 2 8 oh %
HEN— R, iz R E A B QRS S BT RE R T S 0 UL i B [ ) BR 2R
SPRHE TR, HBRESAHZ X — R, JERIETFEU G258 500 a0t e 4 e i Je 2.
VF, $EEHER TTEUSA) MBI AV L 5. Ve X Fifs ol T Wi v 152wl k2
e 2R 24k 7 Bl LR T RE R R IANG 2 SRR IR T REPEAR /N, WUk A R 2%
5 T b R s o ok B SRR S RO, SRR b B E WA R R H R S ]
HEEIEEE N o i, FSCH 1 S 20 A R e O 1 0 EL ik & 7R U5 Nk, SR JE I ie
AN 2 A HE N TR BE T 12 55 0 i b B 3 PSR A Ta) ) s

=. KREEZRESTEXFBIETEM 12X INGE
(— ) BREA29 R P o Bim e 4

1. R iEE RS

LR AR 55 R 56 R B O 47 30 6k WA R Ah S R B S o R B FE G K S A B
GYEN S5 EEMTEUSAB) FHE ., ZAHETH & (I REZ ) (EC)B105c A
WAVEFAFE N (general principle of loyal cooperation). At )i bt XNk B 714 )
HEX M S, TEUSEA(3) & SECH 105IEREEE IR TR SL A fh, 4R i 45 4 FR A
CRIAET B CEWAET A E S BUE B P A SC SCEREERT TEU 554(3)
FRECH 1055 RIF /3 Ml H 7 25 T FhAS Il i e i . I i e o4 1 T o i) R
CORIRATEX S (duty of loyal cooperation)®. “MUK 55" (duty of loyalty)® .
CEREATEXN ST (duty of close cooperation), VT4 Z Ml A B K5 1E X S (sincere
cooperation)®, —LEICERAH “AVEXN ST B CHEIRAIENXST , B —8IEkE

@ TFEUSE2585ME , WRZE BIINh BAEIRAE IR THhE TS5, BRI AT, %R WA, FERATHINZh T
BCAEPE AR IS . TR A AR REAE TR A 5T I ) N D HASO R A HAT %38 L, S5 8 T LRSI Ae BRI it

@ 7ERRM, A VECSAEVFE T HAEAE, BRACEIR R AV U 5midh, AR B bR 0578 55, BREEHUAL ) &7 LS5 L
B AR Z B A E L 55 o X8 SCSSHOL T RR B AR 2 AR IFR Gy o ARSCEZESRIETEUSA (3) 4 T GRS IV L 55

@ WILRIHRIMECH 105 E . B U B RIUE Y 1) — ST E S RIS HE, LABROREA T (RRIEIRS2y ) il o5, sEKIE ML

SR S S o AR R BERR LA S5 (0 S B, i G RIBUEAT T AT 400 ( RRALR 52 ) EARSCELZ G . ) (BRI 4R%Y)

IMREYTEUSEA (3) FMUE e DRI BRI SR RAIE S0, DA ORI RS R AR 2 sl MR U B I TR e 2 U555 LA

TFo WA E AR IERR AL S 5B, A SRIBAT AT w] EAT FRC H bRSEBLZ A8 o W] DT S AERaR i A S5 IR B 1 22

AL

Case C-374/89 Commission v Belgium (Directive 76/491/EEC) [1991] ECR I-367, para. 15; Case C—64/05 P. Sweden v Commission (Public

Access) [2007] ECR 1-11389, para. 85.

Case C—459/03 Commission v Ireland (MOX Plant) [2006] ECR 1-4635, para. 168.

C-213/88 and C-39/89 Luxemburg v European Parliament [1991] ECR 1-5643, para. 29; Joined cases C-36/97 and C-37/97

Kellinghusen[1998] ECR 1-6337, para. 30; Case C-202/97 Fitzwilliam Executive Search [2000] ECR 1-883, para. 51; Case C-205/98

Commission v Austria (Brenner Motorway) [2000] ECR [-7367, para. 39; Case C—50/00 P. Union de Pequenos Agricultores[2002] ECR

1-6677, para. 29; Case C-511/03 Ten Kate Holding [2005] ECR 1-08979, para. 28.

®



BRETS BE O EIREVE SOOI SR A e i N B SRS () 1 BRI

AGNEAETHETEUSS 43) &M B2 O & A2 8" , A B %E" i
PRI “RPRCHE B KT (Klamert, 2014; Casteleiro, 2018; Eckes, 2020), H
BUXFPBLR E B TR HHIEEIN A, TEUSH 43)FMER “G1EXSE"
R RIS B EEA Ry, RJEERRAREB, A BT — e
B0t ot A R ok b B gy B R SC, A E I (R T T BE I R i B
Fel i) & 4 L 55 (Cremona, 2008) . SRTAT, X — B B AR RN 2 S R i 3631,
Hyett(2000) LN A, ASRER I i e 00 40 1) vk 4 21 00 45 4 S 55 AN R 55, ok
BLIZAE 3 XAk

i b, MTEFARNSUE LR AR, TEUS 43) &Pk i 51
X" KRE— RGP EM 2, b EAE—-ERERIEFIRGL, £ “5EXE" |
CHIREEXSE" 24, MR SIE RSB 5 . IR G 1E L5555 . AR SCHEAT SO
BRBUTHTEU 435 “HIRAMENS" WHERE, (HIES 23 3R 565 8 W s 50H) 451
i WUIPAS =9 R v A D15 = N8 SR DS NS035 8 1 BV i e (S g

2. HEEEMERNAELS

Tt & — M EL A VR IR, B AR S 1E 55, BRI WO T 4 i ek, T
&5 AR R ALY o Uik L HAER], O B AR R e kR T HLA
(0 5 5 A VR 55, DA B IR AN R O A [ bR J2 P R AT 3, SEBLRR A AT B
—F N ESEVE (De Baere, 2011),

P R EER T, O SR S TE R ) A S HARNE B RYGZEN
WM IR W Sk 2y — oAl TSR 55, B R T B SR ALy, REERC L E S5 H
PREFHCHIL, 536 T RAZOHIE (Van Elsuwege, 2012). BRI EBELEXS 4h % R 40
ol ) JEE A 4 S S5 SR AL SR, DL T RV R I v e A AN 1) ) s
AT, TEW KA S5 E R RTEM L mALRER) IH TE JFI® ™ (Casteleiro and
Larik, 2011). WU AT % RACRE BWRE A WCH AT DL AL S A R 4 0 i tT
2y, i b E A RETE A B R AL R O T SR AT S B O T A REAT . it
M 45 R IE M CasteleiroMLarik (201D BT 6, “7EAMI G R L Hi & 1E L 55 F %
b 2 i R B R R Y PR DUBR I LS5, BRARE AT R B AL O R A i o
I I g B ] A A P g B AR A IR B 3 1) 37 37 ) 48 L% (Van Elsuwege, 2012). WL,
DI i e 0k ik 5 1R 1 S 55 1) PR 25 i R —RAE ERR (Eckes, 2020), FRARSEIEMER
Ja 2R, O L ASURE R R YR B YA S ) R RO S o BT AR b, AR
B Tk 5 1R IR S R TR R e v B Al 0 P P B0 SC RSB TE R IS (a key
constitutional principle of general application in the EU legal order)(Klammert,
2014) . CWATIEFH I, 3% 500 RIEE S R R A0 e v RN, /R R B ke i
TP B FE A (foundation) Z —(Schermers, 1992; Dashwood, 2004),

(D Case 6 & 11/69 Commission v France [1969] ECR 523, para. 16.
@ FERWIAR R Z AR, FRAVERN FURFERRNIE RS20 55105 h i 2, B be HR TR A — 3
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(=) B BB FI6) & b ol 0B AAF SUG- 049 M i Fo A i

WS A S R T B PR AR R R R AR R R L VA I T RR N 7 5 1 WD ik i R sk AR
2016:12) . FINZS A RGN i B 10 091 3 20 A e B3 Il Ll 5 A SC 55 I AN S B ) it . 3L
—, AR SRR LSRRG AR K, R B ERAH ) AT R S R A R L
557 A b T BE 7 R M IR ) 2 LT R R LA ST 0

1. RREHNESIENESEEENEMIEBIEETE

R BE B B 7k 8, Rl B G AR S5 R — R L 5, AU BUR
Tt DiorZHderh, BRNiLBEda . AENSFEELE LN ER, HEATED
— PR AILAL) 8] Bl B0 T SORBEAT IE SRR o 3% — 55 2R Sk 1) T A T8 T AR T S5 A R ]
FEAEZI R I (Hillion, 2010), 52, AEXSEERE LNLRNAATFEHTE
R B AR B P A5 o IR BEAEIZ SR A e 2 R fd Hobligation i A& duty, i fclose
cooperationifiJEcooperation, #BIELEIRIIAVE X 58 S BA M. "PFOSRE%
RYVHAgerp ) BREBEAE Y, A1E LSRR E % 51 E 52 3R B R 1T 8 s e R E 1
BT ARBUTEZ L5 ZH” (De Baere, 2015), b, 20004ERK P H#f /K FEHFIDE
WM BRik & b, BRI & FATECEE 10453 7 T B KIEE A itie . SilE R
B, ECEE1040 Ll 5 WK M BUR B bR — ke bl 53 [ G0 3 Bk i) SL55 . B TRR UK B
FRA M T892, s m el iE B A, FE YRR BEAE A 2 2 0 B T el LLaE A
ECH104%, K H S5RCHEBUR HbRgs &, bk 0t ) BB 5 29 P IR A G WA SCHLE 1)
HR Y % MSSBORE , KREMINEBE ) A BE IR T 3X — 8, T SO g IF
Yo 0T 2RI, TEUSEA(3) 5 M g B A — Flok d R N m JEBOE 384, DLIZ SR
MFEEAE AT DL & e i S5 A HoAth 7 JF N (De Baere, 2015),

2. MRAEEIENEAREE—NERNE

A G AV S5 0 Bk N T A A7 % E S A S S LA R B A SR R
sk? FBILFRBH, RN TEBERE 2 8 A1 SC55 R i 53 1] 55 0 2 Ta) i IS v 5, 4,
S E R HN G, DU pl bt 5 RR S A0 VA S P R AR B 2R B . A SR Ze ke
F, B E GRS WA T 5y, BRSO AT Bl w0 ) S A R
AU AR 2E S S 55, A b 9 AR 1 SRS K B T S AR AT 3 (9K A, 2016:184),

BEXSTEAT ATEOL T SR A a R L 557 X E5CARE R A 6. FERR
L JE ARG R 3 ARG I, & VE SCS1 PY IR T RE A BT AN ] . 200348 I BR 25 25 45 AR
TRRPHMMOX T RYEY, TEITAGEMIEN T, A 1F X5 EkE ik bt = A &
FH BRI RE B LS5 o S AR K X B LS R AR i A i) LS5 (obligation of best
endeavors), X, 2% 51 E GEIEH HORBUG ST 80 Z B AT T 0 B 38 HIR R R

(D Joined Cases C—300/98 Christian Dior and C—392/98 Assco Geriiste [2000] ECR 1-11307.
2 Case C—266/03, Commission v. Luxembour (2005) ECR 1-4805, paras.57—66.
@ Case C-459/03, Commission v. Ireland(MOX Plant) (2006) ECR 1-4635, paras.173-183.



BRETS BE O EIREVE SOOI SR A e i N B SRS () 1 BRI

X5, BT LA s ik A VE XSS (kAE, 2016:187), BREBES RS HREBEREY, ME
230t 5 % 36T ] 5K R N il K OE J2 b 1 ) R ) BR B R B SR S R A T 4R
%, IR TIRAZAL, A ARETE X PG O T 4k 22 5 A OGR4 A I A 3 il S it ik
7, PR ZSUERECHEI0FAGE S i E i 2 iF . BN LB E# O 48
e KB ESIIR AR E R EEH R — R IR M 4G . M E B,
O ] R T 75 AR P e R BA T B 1) LS5, & D R AR 5 BRI R AL R A AR
%, DA BEM Ik HARB) SE 8L, I 0 Ok B 3 At A0 47 3l DL R I B AR 36 i &8 — A —
HPEGRE, 2016:186), FARBEAERKZ & C 2R A E 6L T Ak 2L iR A | 45
g . HERI S SR LAt E . RAEEEMRBES R AR, S 1 (B3
21) HI0KHH) “HIRAEXSET o Y

TR & )R A RE s, 38 0 AE B SL S5 IFAS 2 LU e B VR S5 225K, et % 5t
BRI @ GCRIUTENN X557 B R FEATAI LT, W RN SR S W]
UL, 2855 55 5 br b R b i FE 2 G sk i 490 R A 31 Y o AERK 2 S 1 g
Zp, RREREIEE, REEREZmE T —F P U E I [E 5 EE” (a concerted
common strategy), J& GEEZF] “REAThRRFFT3h" Mok X S gy . ol
DL, TERR A T RALRE S, % R RE R B A O R B ECREUR R 1T 3, SCEEAE T RK
YRR TR T P U8 00 26 [a] S o AR 4B MR PN iR B 0 Al g, X — 3 [u] % % 00 T2 X0 6 R
B, RWES kA LA AR S, HERR Y Gl e E AR B SR A L i
CGRA)ME , Wt vk R AR [ b2 T U RT3 I IR 4G . eI T SRRl & rp, 3%
W5 o e [] W5 I 114 G il — A S0 e 3] B =R 25 O 3 I AT AT E S E ) B g —— A
i) 2 22 A R LA P R AT e, BRIV O S MR e e B R M R AR R, R E A
N EARMITE (Elsuwege,2012) o 1% POF G VE SCS5HE I AR Z0, 95 W45 0 Ak 5
E A “{REFDLERE) L 55" (duty to remain silent)(Casteleiro and Larik, 2011),
GRBLBREI L T4i1E, HHREZZWiEANLEZEE (Van Vooren and Wessel,
2014).

Zik, RUEME, BRIEBEUT AL S0 BRE I a0 BB, G 1E X St 17
— RN FEDE . BRIMNEBE X i MiE A2y ) BAMFEEE R 7 X — R5E 0
it “TENAE S5 E RN, ECEE105#0 R pk 5 E 4 s B AR AT 55 1)
LB, I B RBUAT RE IR E 44 HARBUEATHEIE " o VBRI H bR R 55 R 7552 B
PFE . BRSSO LB R Z BIREAS , % 1 BRI % B 2 Ok 0 & A S 55 34T 38 A
PR EREE. AEZES D, BARARAESGIENSINERERZS T RIGHY Z
JC, HHEHMNZE R YTRER, Wt E LR H bR . 440 W R 45 0 RS B ok b 24

(D Case C-266/03, Commission v. Luxembour (2005) ECR 1-4805, paras.57—66.

(2) Case C—246/07, Commission v Sweden [2010] ECR 1-3317.

@) Case C—266/03, Commission v Luxembourg [2005] ECR 1-4805, para. 60; Case C-433/03, Commission v Germany [2005] ECR 1-6985,
para. 66.

(@) Competence of the Community to Conclude the New Lugano Convention, [2006] E.C.R.1-1145, 119.
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A DY 5 R 2 ) B B SE ah 5%, JR IR AR ph o . WA iz 55 Bk k) e BRCEE [E BR
FRFE LL K b b ] B kA7 2308 [ ) SC A AL ] (Neframi, 2010; Casolari, 2012), f¢
Rl B3 Y 6 RO R 45 A H PR 5 1], AEE BR g & S RS AL A B (Hillion,
2010),

E. BEXFHRKRENMNRESENEERREBBEIRZ N

R 4 R B A0 % 42 4 v A 4R 4 5 M%&éA%?ﬁéﬂ\%ﬁﬁﬁ 2, A
B YN A s R ErY RIS I Tukﬁ UL, AR H R SR TR 2 B
SME WL TR ARFEENZE, WRAEM X —F 0, W Rk %Ah1%ﬁ o a:pl
IS ME, R G E AR B S R0, WAZBRTEUSE4(3) M Hilk & 1F X 55
W RRZE SRR o WL, ELICA1E XS5 i D R R ST, Sk e i R
APE R E TR R, BETE 588 KNI —ZMIZTLESR, &t m
AN R RO, LA A R A B B X FE I SRR . IR LA E X S5, AR
TEMBNG T T RARBRENEIE,

&M&Mmﬂm&aﬁm¢,JA@%AWXR#TAE#¢M%%%£ﬁﬁ,
MR T 55 R AR B VE 55 T R — Fh ) Sl A5 B RS R ) L 55,
E%E%ﬁ%%ﬂ&%hﬁ?,nﬁx%%ﬁﬁ%—ﬁ%%ﬂ%,&ﬁﬁmﬁﬁ%
B W S MR AT 8, DL R BRI AR [ bR Ak & 47 B MR B 1 — B RE S . R
2, TEANE e AME NS A1V 550 R bt R 7 35 R E A AR W R
TEBER AR YR, R SO e R R B AE AT e A AR A BLRE I PR T, P AT RK
PN 5 T 6F I 288 4 B30 B VT E SR L) 3.3 o

(—) P F 2 ABEANBR PR IM X R GE

1. RREENERBENESEES

MR SR, AN 224 N BUR BE 5 W A0 A0 i B R BUR A 6, X 5RRAY
W IME R EBUORA K. i 2 EMA TR, (BhAsy) 225G
“HMEE T P NIEE R BOR S, (IR TT AR Y ) 20755 1AM
Wk ISR . RS . FRERR D2 E . AME B AR YT 5ok e R R B
TR M) 16k T RS, ol N R X S el A TC B R RN RE . 5 AR, a3 4b
A8 5 4 A ) — EL A R A 51 B ) T R AL RE (M, 2018) 0 XFPELL T, AMBE R AHEAN
In) W] RE IR RE SE S, 20 AH G In) A il DT R AS TR B 1 o AR AP R 2 A A R A
Bz, K m%%ﬁ*ﬂmﬁﬁk%ﬁ S Tl Rl o 1 Y A "N o 1 <]
ALRE I J& 55 ) 8 i 47 33 4+ 8 (Shan and Zhang, 2010; Bischoff, 2011; Klamert and
Maydell, 2008; mmwwlmmmofﬂﬁﬁﬁﬁ 7 A 5% ) 22 4 ) AL RE VA J Tn)
b, BB S 5 ik B SE I, PhoE R0 N e A E R I IR AR
EHIANERT BT R E T R AR, R 2 2 WK AN 3 ] B BRI S 2k
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Wi A L SR AL E

TERKEL, PIACRESE &1 5 B N B 4 i IR AR DL o X — D7 AR P o, IR P AR AR
RE AT 4% 28 7l 23y F b BUR N A IR B 6, Xt 5 500 B b R 55 0 B 1) 2 1) 6 X A
BAREH ARG G P IBAR S K5y V5 — 0 AR R I <R o (B
WAk 2y) BARTEE EHGH 72 aih (50 BB R 5 20 ) PR ar iy “ SRR
#” (pillar structure), {HARTEAR RALRE bR 1 3L M)A 5 2 2 BURBRE T, A
WIS ek AT B AT AR PR SCRE A B, A S — SORE R IR S BORBUWI AR, TS SR
“HRE AN AT G R A BOR T B R B AR AR DL SR . T X B B ARE Z3 Bl DL
DeRAR P % AR, S B AR R L R BUE W E R R, 2016:10) 0 MR
TEUSE114%, WM RSN 55 % AR o BT B9 9 A8 5 e A BOR A L kA
FEAE — YDE S B 5 FEA o] b o o 22 5 Ho A SO B ALRE & AR P 28 o AEBLSE AP, BRIt
(v i albe BB SRS 45 0 D B 3 P B 2 A A A — E BB H B, RO IR S A 2 4 BUR B
SROY S, BR— SCAE ISR AR Z [ WY R AP G R DL A8 5%, AT B AL BESE S o — 1
RBERR s, FEERCEAEEY R, KB E RS R TH A g A R,
DA e A RE ST 4 B 6 T T e S0AS m] i G o T3 4 S B WU 12 e Y S ] Ah AR 5 e A BUR
Gt Xk M BURE b 5% ) SAE AU B, % R HE R ] 5 SO A BOURT ) SRR B A 5 DX )
ATHR A ni ) 5 0 2 ) LA K R ML) AR B [ AL RE AR AR P (5K 2, 2016:58) T AL
HEHRE , BRI SMBORSURBIALRE T S AU TR B, BT RESBOR S . IEmi v
/K + AE T (Michael Dougan)Prié, “SCHEMPFINR T, (H2RMITF 15 S AEME B (cross—pillar
coordination) MUK FFEE T 2, HIR, HIMEERFRIFIZA . #%E RHAMT3h) IE T )
IEHEEERL” (Dougan, 2008). FRH) It [ 4hAE 55 2 4 BUR 55 36 [ j b BURE S5 H Al %) Sh L
TRAALRE 1) 43 ) UK 28 FRAL I H O Rk 2 A 4 B FE

2. WA RERIER

EXARETE &, CHEWARRL) PRt 2iE, JORHMTEUR40 5 ME
TOCEAMRART M B4, AR SR SR B i) B —— 224 D R T 2 A A SRR R R
FREA LA 45 52 BN, AhBE R AN R TR R TR L RALRE? 28Ik, Bk
Lo MBRIMEBE R — SRR G, BT XA ) Y 2 58 R 1 E /) .

(1)BRZE 2 I\ AP E 22 4 W 28 J T 3 ) R oll B

MR R e 2 ) R, DO DT 2 4 i A A (1) ) ik AR A DA 3 [ Rl BRE, BK BA AE
PSR A L RALAE . 201 74FBR e 25 20 A7 2% 19 B S8 B0 SRR ad W I R A/ ] B 4 5 %
WAANTFEUSE207 4% 551 FCH R 3L [F] B BUR A8 . IRIETFEUSE3 40, M AESL
[ Rl BOR U A L RALRE . di b, {UBCH T AR % Sk b v ik Al i B
WHHESL” o BRESWN ERIEFERM N, EIFRA HEREC R Ao &2

© BAE R R 2 ] B2 W BT EAE REDS TR, Wi B SARIASRE , BRI A 37 I 5 T S A b B LA R
., RV S R A E SRR, SR EEIRR L, 20k (2016) o
(2 Consolidated Version of the Treaty on European Union, OJC325/5, 2002, Art.11
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& BT EAGE, WA NS AT e 2 A AL B R X4 4R Mo A A [ A v ek ) —
BBy, A S T m] Rl BRI, DB E % ) R A ik A R A . RS 2
e, AN AR T 207 5% AME BT G, fom e TR 1) % R AL EE (i,
2018),

B MEBERENE, ETEUR SR EFEEMADS “AEXST | BT HEAB)K
Ab, TEUSE24(3) A — A Sl iy 3 6] S 28 5 2 4 Ak ) & 1F L 55 (R #RCFSP-
specificHEN55), HLE b 0t W AR 35 S8R A1 45 () kg A, B HJ6 8 B8 Hb SZ F#RR
W AN S 2 2 BUR, BESFRCETE X — S T3 o e S B % A [ A AR, DO e IE
% e WA BRI 2 o R 5 E AN B SR B RRCE R 25 AN A BT RE 6 RRCEAE S bR O &
—*H%(as a cohesive force in international relations)Z S M4T8” o TEU 454(3)
FMFE24) K BIARNEMLL, HEE D REXI: TEUS245% T, MESAREL
i3 R AR [E) A AR 5 22 A BUR S B AE BRI ik e e U 1 L], T TEU S8 4(3) M fREIX —
B, BREAAMNE R AR SR eA R, HESGEXS TN A FRIETEUS
24(3)%%, HAE KB ERBTEUSAB) FITHF . XERWKZESAEHIMNE L 2N
n) 1 5 3t ] 22 4 5 AR R BURVIEIE Kk, JF H— Bl R i 47 o0 450% T BRI 730 H b,
RIETEUSEA(3) 5%, A0 947 3 i AE BRI v BE A B8 3 5 2 N (Hillion, 2014),

(2) MR P2 Be 0 B 78 T 430 B 6 AT 8l i) — Bk

WP 325 5 7 1 ST BR A 6 A0 R RAN R R R B UL EVEAE A, i & RIFIALLIUE
TR L A5 0 K R A RE A SR TR L R R [ R AT A RN OE . RO B AR R e —
e, BRI FIR)Z IR —1k1k (Pollack, 1998). BUIAFF2- 1 Fbr ¢ R SCHR T 45 1) B
TERIMEBEAE S — R 3K B 1 &P R RIAE A (Eckes, 2020). MRUHERE 78 & e
“Rb AR R T AR R ) — BRI SR B e (5K AE, 2016:46) 0 XFARR R
D S T R 10 A ) A, TR N e A B oS KRR A RE 1) f R DL X TEU 854.(3) 45 1)
G AE S5 % TSGR AT I (Eckes, 2020) , LUSERR B BE %A RO AE 1 bR 55
R ITE

BRI E BE i) EaR SE 37 LU F W7 R BRI . B e, BRNERS R s M E
651 1] F~ % K B AL RE IR AR R MRRE . AE201 TARRIM VEBE st (BB 5538 ik B 52 bh € )
KA 52/2015 5 B MR I A CFRREE2/201 553 2 Uy b, IR I 3 5 45 K i 3t )
DL ECR ) T @A R — 4 e, INE T mEN . BURRIE . W HAEREN A, H
PR FIRFEAL . W . WTRRSE K R DL A O (L) 4R 0 A v i DR AL A X5 A
Wi R ATl B AL BOR S, R, TE DS AL RE 3 & PR AR I el BRINTEBE 1
{RIEK T JBALRE AR Z 500 . X T A 4 MECOWASZHI Y Ml . Zi% ke KRRk &
S E MR S — R Ik SR BUR W I e W AR 5 e & BUR MRS F2 A il . &
BRI A L B AR i s, i 2 ] A 2g 5 e 2 BUR N e TR A S, B

(D Opinion 2/15 of the Court, ECLI:EU:C:2017:376.
2 CaseC-91 /05 Commission v. Council (ECOWAS)[2008] ECR [-3651.
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B . BRZE SN iz & it i H RN R YR T & R BUR , 8 =8 T EALE
PR ke = gl B o 2 ) — Tk [ AT B A AN G . BRINTERBEINE , &R BUREE Y8z,
USRS T B SR A H bR, e RS . VBRI, R R
SREBTHETAHR, XL HRS AT I F S22 5 24 BUR GRSk e 6 VE BUR
SR, CAEE—NINET B — A0, RIS W & TSI E R A RE
% SR A EBUR 8, ER TRR AR 474, E ST P

AT O, R B [ B S e ] e A 5 AN BRI AL RE S, O i B
L5 A 00 1] T B OR B T IR AN BE AN Z S o FERK 75 4 O N AN e AV A AR i AR
FEth 0H 8 oA 3 8] B BUOR RSO0 F BRI B B AT LUK B 3R R i 2 ok BRCER Y % T AL
FEF Ny, RPER N 35 Bt 37 3 00 JH A AR 73 3140 1A 7 A HC A Ay IR R 5 v i D ) e 2% 3
S A EEYIN (Hillion, 2014), 7EALRESE & M Z2AE b, BRI 5 1 X 0 A& R SR 6 AT
Bl B A — S5O T, H e B A R R S ) 4% IR A7 R SR ) A 1) — S ) & (horizontal
consistency), WA KK 5 i 5 E X AR 192 [n] — 0P [0) B (vertical consistency),
Ry IR S R, B SR E T — B ] (principle of consistency), %5 N
2 R R 0 50 2R 1 ) — TR RS A U], i RS G A7 SR R R A R D R R o ) e (oK
£, 2010), (CHIIARFKY ) - PREFIERN -8, # “KHEAL" .
e O W MU L B VA R G AR BEAILAA) S 7 T BEAT T AR ) iR 2R K, JRE R
FHOR YRR AT A — B H bR, CHITEUSE21(3) S 40 W 0 7 — Sk 5 .
KN 0 ORI A AN T B sk TR, DL R X S 4 3k 5 HL Al B SR 2 TR) A — B0
BB RS E D STEMBEIN5 R 2BURREN BT, MR — 205 b it
HETFRAE" o “X S E#E R IR TR RE— Rl B . fEfBLL “— A E " &
EBr s kA O 7EEFREES L RBUE o RSB S M — ki g, ©
— S0 T 0] 53 B R IR B A5 T AN T Bl 2 [BAS PR AR T B RN, I B R A R
AT B FEAR B8 P [ 250 87 R AR RN (5K A, 2010) 0 FET SR, Y4 —Tii79hW
e BUAS ) 58 AR B, 07 24 Sk IR A by SR s R AV R 45, 17 R A A ) £ U B A
AR (23, 2016), TEIXSEJFEAIE T, BRI % BE7E 80 RR 6 Hh ¢ R AL RE
il PEATIR Oy, AR T RELLEAE LS5 AT R B 51, DL AL fig — SOk,
MTEURT HLE () 40 3k ) f gl R B0 o ZEBRBA SR, BAR G A X e B #24%

“b
HE o

@ CaseC-91 /05 Commission v. Council (ECOWAS)[2008] ECR 1-3651,para. 64.

@ CaseC-91 /05 Commission v. Council (ECOWAS)[2008] ECR [-3651,para. 99.

(3 CaseC-91 /05 Commission v. Council (ECOWAS)[2008] ECR 1-3651,paras. 109-110.

@ ERAFIX LR TSR, SR (2018)

(5 Treaty of Lisbon Amending the Treaty on European Union and the Treaty Establishing the European Community, OJC306,
2007, “Preamble” .

© Consolidated Version of the Treaty on European Union, OJC115 /13, 09/05 /2008, Art.21(2)

@ i, HFLEREINE 52 ABORIRRERIA, 225 RS SMBOR B bR T981Z, BAME 59 2 BUR AR L. T X b
T B BRRE V&0, TSRS ) SREREXAMSE R B S ST 70, RAEmL, #ikxl (RIS ) Sk L
RN BT e BN — BRI R AM T8 5 5 TR RS, SRR T RS BE— 25 5 T SR 1)
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PE7ORCRETE IR B 2 BloAS ) RE , (HRR S 2 235 P FD LBCRE A 3 9k i 2R 45 DA 9] 0 52
R, TR B R A B TR AR R R R A S A - BU R e, EAA TR
FHER AR TT BOR 0 XA B 2 A B o

) AP B S 24" F R RS2 50" PIRS TE

AR, EEBHBLAHBURIZ Z 2R, KBEERT S . bR 524
BFRAEVS, 2019), EFRRRGURE P TIE R 7R L —HRER LA
B T DL E MR G A S Bl ok, & — B D B A R T 4
i ERTE  B BUR 25 2R . DIWER 2 A AL BUR ) 4% 1 55 7R I AR 2 IR B F 5T 6
1% 36 RCX AR 52 7 MEJE ) B L BUR RIS B 2l HAR BRI s i) 24 “ B ok
BNBUR IR, fHMANBOR T AT (IMERE, 20095 XKE, 2010). A
I, R T ok 2 4 3 B U BROR B T B I s B BX AN . i TR e —E
HERL Ty nle B B L R AR, R LA (I B 2 B2 sl RR I K B ) 3 A0 9% 22 4 HE N A E Tl
W % S AT RE R 1 2 At PP AR il 1 B B A 22 4 T b B R A RE W 7 T 6 X £
FEVE, W i B8 1T RE 22 X AR A HESL I B - A M1 DX 20 o AR il bt ] <22 4 R R i 32
PR O, SRS AU Sk B e 4, RIMERR R kR TR, RAH A
LA ST AN A AR B E R, O R E A /R RS RN AT
FIAEER” (56.9% . H7.75) . MIME, WRIESMTE R0 RCR FI4E 6 i
LR T RSB U BT RRBENEE (B8.2(c)5). Wz, U RIK G
Bl 22 ARG 00T, A0 B 15 T otk 2 Y A D, A W A DR A ok il B R R o R
IEBETE2/20155 &M Z L R K T R ——kBelE CRCE SRk B 5ok
SE ) B9 T 2 32 A (A0 SO BEA R T R G T A SRR L A3 e
oAt 28 SR 35 OALRE s PIEAh, BEVE ORI S 00 Sk, AUIE e P RARAEN , LB
W R SN BRI, H R I5E A Ok I B B R B . TR, WO AR S
i G 2 A i el R, AR BT IR WA BTN o AERT— RS OLE s b TE I A E 2
ZF|TEUSI4(3) 2K B £ dURIBL A -

(=) RAAGETE 0SSR F

BIRANGE 2 A NI I B 3 18] R M BRSO Je 3t ) 22 4 B AR, 2R BLRK
SRR AZ R BT O, S B0k B E 5 R R S BT B HEN [ K AR e, BRI Ik B
A BEIR T RE R LN E Ay 3 (] R BUR U0 S R BRSO TE R, HECH R A LR
HE . MIETFEUSE24%, LR PEACHE B Pyt - 22 B R il 2% 24 I 37 B 7 2R — 43
BCEA LR EACRERS , U R BE LR L I B AT R R R kA i b A
TEWCBZAL, BE &0 1 SEht M % 00 B B 4 RE R BCE AT . fE (iglnifi s gy ) %

O NZEsEE Wi (Dimopoulos) it 15K, RKUAMFDIANREN S IZifizai N . HWAGAD . NGRS AR AR . BT ERRAIA A
Al AR B¢ 3 — A I e S5 ) 5

@ Opinion 2 /15 of the Court, para.103.

(3 Opinion 2 /15 of the Court, para.109



BRETS BE O EIREVE SOOI SR A e i N B SRS () 1 BRI

e, EBERR I TS TR MEARER R AL, T E L, LA PR R VR N ) 4 —
BOEM, LURERM R R IERSE, DUEEPRCR B sk o Y

AR AT 22 A HEN PN E R F R AR, I A N EAERRZ E R T M
VAR e ] g, ik BEEAZ ] CSRBUTEIRIBGEATE T BRRIR USSR 2. el
Sy W R RR B AE [ B Ak S A7 B I R 0 — B RLE LM, ATEX S —Fhas R 5%
RN TR R, RS ik LA AR SO, He TR 52 Uk S g
R FDE N B A ) 8O S AERK LA N EFT e, BRIV RR P B2 7 R A
e, W EAAE S ARMATE . DI, — HLRR 2 R I O S A B T
W 2 R e AR Aa i N, IR A AR I, B b E AR F T SRR L
BT SR A ), 75 AR AT RE B A E i R A E X5

R—mi s, RIS A R b ] ok 20 52 k5 350 A0 WE 2 4 i N SR 1N S R K & R A
fE, PR —E R E K BEAT AT B A ) JRAE T, ST RCAE IR P T XA 4R
NS A m R R IR AR R AR . B, TEUSEA(3) K IFRIBRIMAEN X4y, T
2, B E B AR S5 AR B TR B AL RE R T R A R T R A0 . BRI AR
B A ER AL RE R IE B T, MR 554 (3) 4%, e SR 7598 R 24 by B S BILRK SR 14 55
IEH R R BT A o] GE 45 WK S B H ARG o O, IR A 1R DR X
Tl G E B 472038 B 52— A ), R A RLRE A ) — Al R A
[ B B AS T B, T8 1 B A BE T e AT, 5 52 30 5 4 S 45 ik 2l

R SS5 B Bk 2R 00 8 2 32 BIRCRE MR i g, (H Rk, A1 45 T LU
— TR JE FAB MR AS ] S A ) BR 5k 0 TR B 6 Ah S RALRE R4 I IR B . A
AR, AN S FERA LR T, BRI B e X A 5 2 40 el 4 ) S 23 e sk Ml
A E (Bckes, 2020), X —IRAVN 5 G VE XS5 ER 6 ——1% 55 0E TR L
M AL E A TEU 554 (3) 40 0 B A VE IR, HEsh i 01 B AR TR E L T B 5
W S PR RS B A — B 5 I A58l AE— R R R T Rk B A B S &R ) 3 ]
T % B X AT B ) — SO g — PR (5K AE, 2016:209), RS TX—HER, &Y%
TS — T SR R X S5, RO B S ) SR B 47 3 3 K S LA DL A 2
=AU A IR o 3X R IR RE RS T LAB 1k A 5 R S SR BUA T B 4 R S T ST 1 AR
71, FEALAG A R RTRE T B i b1 E SRR R R T RE RS — B, B, Mkt
J7 R B A7 2 1 52 0T BE 6 R S B0 4 55 A E AR A O 2 i O RO T, B AR X5
WA T — GRS AR, BRIMIERBEE T 0 pR Nk R A7 30 B H 1 bR AR e i) —
MBS, TUET CHVEERNE G RN E AR R, RAFRR, E kA

(D Opinion 1/03, Re Lugano Convention (2006) ECR 1-1145, paras. 114-128.

@ W THESME 5 RBORIRRRYE,  CREARRZA) BHAED B —2" BRGEm e .

@ Case C-246/07, Commission v Sweden [2010] ECRI-3317, para. 71; Case C-266/03, Commission v Luxembourg [2005] ECR 1-4805,
para. 58; Case C—433/03, Commission v Germany [2005] ECR 1-6985, para. 64.

@ Case C-246/07, Commission v Sweden [2010] ECRI-3317, para. 71; Case C-266/03, Commission v Luxembourg [2005] ECR 1-4805,
para. 58; Case C—433/03, Commission v Germany [2005] ECR 1-6985, para. 64.

(5 Case C-266/03 Commission v Luxembourg [2005] ECR [-4805, para. 60.
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VE X S5 B B # 7 H & B AL BE MY T TE JFIE " (Casteleiro and Larik, 2011), 3t
i, A VESCSFAEAT R EA RE B PR BT, B AR R EALRE T, ke A e i R g S ) S
5 545 0 LS5 AR ME > FF (De Baere, 2011), 1IE QlICentro—Com Z&H 4 i 5 YA 1) AR A
(R 7R 3k AL RE 09 15 L ) i 53 [ P 52 A 0 AL g s 200 L — b A5 R 9 — 3500 7 X
A oo AR ik ] SR BRAM AR A 2 4 U T THT ) HE AR AE AT 00 L A RE , {H X S
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fe . U O FE [ PR 2H 2P AL AR 7 HE 48 N SR O B A B AT 3l SRR
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DL EBIIE7E 43 B BH BRI BE X 6 1 SC55 0 i e 5 3 FH S o il IR i) B R e SR
23 18] FE A e R . A RN A B O Z2 B, Rk b R S S Il 3 R B B
) B ATRAAERN IS, KA E R R R g W P A
B I K F (Hindelang and Maydell, 2011),

=i

&%
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I3 AE RE L W BT 18 00 B R 2 25 ey | 42 4 R o 3R R £ 32 BRI B R R S A, 7 Ik

(D Case C—124/95 Centro—Com [1997] ECR I-81, paras. 25 and 27.
(2 Case C—459/03, Commission v Ireland (Mox Plant) [2006] ECR 1-4635, para. 176.



BRETS BE O EIREVE SOOI SR A e i N B SRS () 1 BRI

] 5 5 B 2 2 3 L SR BB A 7 20 it mT e R 1 R b g L s LR 5 .

I JLAESR, WK TE 52 5 S5 0t U B 2 )@l 5 2 HE ) . 7E20204E 1%, (P
AHIREE ) A EA MM e, N20214E1 HIBE XARE, MESLEANT ‘&5
%#” (Sub-section 2: Final provisions ) ¥/l & T — N4 5% (Article
10 Security Exceptions ) o EAELMW EESGATTSE 1 —5% “LRaf4” FHlZ
b, HAHUE AR AR R R e (b) B IR — J5 oA PR A R AR 2 4 B 4 i R B
INHLBENATE” , XU TSR 2 0 M B XS REA B T BT R AN TN
) REZ e A At R ok 3 T R A WS AT VA A Y B R AR PR A R R B R R . Stk
B, 25 R B AR [ R BTG 28 55 A% ) 09 28 Ak B JRURS: L 8 79 o] 4k S 4 5 ey 3 i e
A 8 ) B 6T BT 8 H A I R AN A A e A R AT R o e ek fi e AP T A A A VR A
F, IESIN CBRMASOR” , EWENGR . W EVEE W A bR i B A U i ] R
S5 7 THI 2 BRI A0 o A S50 1) R S BRIE L NS B T e D e AR R [ BRR R R 22
B BOG IR B P 2 4 WA ) I XURS:

SHIHR

(11 BRES. Feif st b “ER el —k8. BRRERMEIMIMRRRE, BRukigE
4. WTOML 5 EIEIZQ0194FFI. dbat: Fnir=AUikiit, 2019:78-108.

[2] FefraE. MBRUNTEBEE ) O M % Jm A RE 3 e 5 gk [ C 1/ B BRI = S M T 43 56
Tt AELIE 201 4R, 2017: 268.

(3] B, Wi HAANGE % 4 v 2 i) BE AR 7 2 e B R 0 SRS D). VA RIFSE, 2019(4):565182-192.

[4] X7k, G e 4 BU——SS I R BRI LR, A2 5B, 2010(6):118-129.

[5] FhEPE EbRCRPIET 58 LB —— O sa AT, 1R Z5F 5 EUR, 2009(5):43-56.

(6] EHUR. WIS E— ARICEAEZSEE . RS B R R ST, KRS, 2018(7):58-61.

(7] WK, RIS MG 2 A AT B 58 B HO R i 4 P ()], BRIHEST, 2018(5):25-42.

[8] kA BRUNIEIEXFAME R IFH M. Jb5: S MG, 2016.

[9] skte. RREIR M R L i) —BCE N DL BS54 ) At ], BN, 2010(3):18-36.

[10] Z23CH. DAPINERANEE “ 2" kAN R4 5 2 2 BUR B R AR RIIEAEEN]. Ak Ty
K2R, 2016(1):71-77.

[11] Bischoff, J. A., “Just a Little BIT of ‘Mixity’ ? The EU’s Role in the Field of International Investment
Protection Law” , Common Market Law Review, 2011, 48(5):1527-1569.

[12] Casolari, F., “The Principle of Loyal Cooperation: A ‘Master Key’ for EU External Representation?” ,

in S. Blockmans and R. Wessel (eds.), Principles and Practices of EU External Representation, CLEER
Working Papers, 2012/5:11-36.

[13] Casteleiro, A. D., “Loyalty in External Relations Law: The Fabric of Competence, Autonomy and
Institutional Balance” , in Eleftheria Neframi, Mauro Gatti (eds.), Constitutional Issues of EU External
Relations Law, Baden—Baden: Nomos 2018.

[14] Casteleiro, A. D., and J. Larik, “The Duty to Remain Silent: Limitless Loyalty in EU External Relations?”
European Law Review, 2011,36(4):522—-539.

[15] Cremona, M., “Defending the Community Interest: The Duties of Cooperation and Compliance” , in M.
Cremona and B. De Witte(eds.), EU Foreign Relations Law Constitutional Fundamentals, Oxford: Hart
Publishing, 2008:126.

[16] Cremona, M., “External Relations and External Competence: The Emergence of an Integrated Policy” , in
P. Craig and G. de Burca (eds.), The Evolution of EU Law, Oxford: OUP, 1999:170.

— 30—



Journal of SUIBE No.2, 2021 HERMMA SRR 2021 AR5 2 1)

[17] Dashwood, A., “The Relationship between the Member States and the European Union/European
Community” , CML Rev., 2004,41:355-377.

[18] De Baere, G., “O, Where is Faith? O, Where Is Loyalty? Some Reflections on the Duty of Loyal
Cooperation and the Union’s External Environmental Competences in the Light of the PFOS Case” , EL
Rev., 2011:417-18.

[19] De Baere, G., and T. Roes, “EU Loyalty as Good Faith” , International & Comparative Law Quarterly
2015, 64(4): 829.

[20] Dougan, M., “The Treaty of Lisbon 2007: Winning Minds, Not Hearts” , Common Market Law Review,
2008, 45(3):617 =703.

[21] Eckes, C., “Disciplining Member States: EU Loyalty in External Relations” , in Cambridge Yearbook of
European Legal Studies, Cambridge: Cambridge University Press, 2020.

[22] Hillion, C., “A powerless court? The European Court of Justice and the Common Foreign and Security
Policy” , in Cremona and Thies (eds.), The European Court of Justice and External Relations Law:
Constitutional Challenges, Oxford: Hart Publishing, 2014:47-70.

[23] Hillion, C., “Mixity and Coherence in EU External Relations: The Significance of the ‘Duty of
Cooperation” 7 , in C. Hillion & P. Koutrakos (eds.), Mixed Agreements Revisited ——The European
Union and Its Member States in the Word, Oxford: Hart Publishing, 2010.

[24] Hindelang, S., and N. Maydell, “The EU’s Common Investment Policy——Connecting the Dots” , in
M. Bungenberg, J. Griebel and S. Hindelang(eds.), International Investment Law and EU Law, Springer,
2011:11.

[25] Hyett, S., “The Duty of Cooperation: A Flexible Concept” , in A. Dashwood and C. Hillion (eds.), The
General Law of EC External Relations, London: Sweet & Maxwell, 2000:248.

[26] McLeod, 1., D. Hendry and S. Hyett, The External Relations of the European Communities, Oxford:
Clarendon Press, 1996:145.

[27] Klamert, M., and Niklas Maydell, “Lost in Exclusivity: Implied Non—exclusive External Competences in
Community Law” , European Foreign Affairs Review, 2008,13(4):493-513.

[28] Klammert, M., “The Principle of Loyalty in EU Law” , Oxford: OUP,2014.

[29] Krajewski, M., “External Trade Law and the Constitution Treaty: Towards a Federal and More Democratic
Common Commercial Policy?” , Common Market Law Review, 2005,42(1):91-127.

[30] Neframi, E., “The Duty of Loyalty: Rethinking its Scope Through Its Application in the Field of EU
External Relations” , CML Rev., 2010(47):331-337;

[31] Pollack, M., “The Engines of Integration? Supranational Autonomy and Influence in the European
Union” , in W. Sandholtz and A. Stone Sweet, European Integration and Supranational Governance,
Oxford: Oxford Univ. Press, 1998:217-249.

[32] Schermers, H. G., “Commentary on Opinions 1/9nd 1/92” , CML Rev., 1992,29:991.

[33] Shan Wenhua and Sheng Zhang, “The Treaty of Lisbon: Half Way toward a Common Investment
Policy” , The European Journal of International Law, 2010,21(4):1049-1073.

[34] Van Elsuwege, P., The Duty of Sincere Cooperation (Art. 4 (3) TEU) and Its Implications for the National
Interest of EU Member States in the Field of External Relations, CLEER Working Papers, 2012/5, 37-55.
https://www.uaces.org/documents/papers/1501/Van%20Elsuwege.pdf.

[35] Van Vooren, B., and R. A. Wessel, EU External Relations Law, Cambridge University Press, 2014: 206.

44 RA] B LR EEXFERAFRMIR, ML, FFHE L@

E IF 2 ko
B OF: ALXFEFRAPIR, FFHE. ARG @ BFEZ5EREFRR
¥riko

—31 —



BRETS BE O EIREVE SOOI SR A e i N B SRS () 1 BRI

Implication of Duty of Sincere Cooperation on EU Member States’ Discretion
in FDI Security Review

CHEN Ruo-hong' & SUI Jun’
(1. Beijing Foreign Studies University, Beijing 100089, China; 2. North East University, Shenyang 110169, China)

Abstract: EU member states are subject to duty of sincere cooperation where their conduct has an impact on
EU external relation. In the implementation of EU Regulation for screening of FDI, even though member states
are the final decision makers, their discretion are limited by the duty of sincere cooperation. Jurisprudence of
European Court of Justice has shown that, duty of cooperation brings legal obligations to member states either
in the form of duty of conduct or duty of result. In the latter case, the member states are forbidden from taking
any measure which goes against EU objective. Based on the jurisprudence of duty of cooperation, the article
explores the discretion enjoyed by EU member states in FDI security review when EU declares that its security
is threatened. Now that duty of cooperation is linked to the nature of EU competence, the article explores
and finds that FDI security review touches both the common commercial policy where EU enjoys exclusive
competence and common security and foreign relations policy where member states enjoy competence. Based
on jurisprudence, the article argues that, where EU security is found threatened, FDI security review may well
be found falling under the area where EU enjoys exclusive competence, which means that FDI destination
country undertakes duty of result and is forbidden to take any measure which may damage EU objective. The
article further argues that, even if EU competence is not defined as exclusive competence, member states’
duty of cooperation is still likely to be interpreted as duty of result because the court is likely to discipline
member states with duty of cooperation so as to maintain consistency in EU external relationship and settle
complicated competence dispute. Therefore, it can be concluded that, where a FDI is regarded as threatening EU
security, there is hardly any room left for member states to deviate from the Commission’s opinion unless the
presumption of “EU security threatened” is successfully rebutted.

Keywords: EU Regulation for Screening of FDI; duty of sincere cooperation; exclusive competence; principle
of consistency; EU external relation
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Seven Suggestions on the Draft of Hainan Free Trade Port Law
HE Xiao-yong
(International School of Financial Law of East China University of Politics and Law, Shanghai 200042, China)

Abstract: The legislation on Hainan Free Trade Port is a pioneering undertaking in China’s legislative history.
It demonstrates China’s determination and confidence to unswervingly follow opening-up policy. The Hainan
Provincial People’s Congress and its standing committee is empowered by the Hainan Free Trade Port Law
Draft to make rules on trade, investment and relevant management activities, which is an innovation of
delegated legislation. To amend the draft, the definition of “Free Trade Port” should be included, thus defining
Hainan Free Trade Port as the trade zone with the highest level of opening-up in the legal form. In completing
the legal framework, it is needed to draw on the experience of the internationally recognized economic and trade
rules and adjust the terms of financial service and digital trade. In management authority and the initiative of
formulating lists, it is necessary to delegate the power of administrative licensing by law, following the principle
of fully empowering Hainan Province autonomy to carry out reforms. In terms of tax, the upper and lower limits of
taxes should be defined to give clear expectations to market subject. Moreover, the terms of evaluation should be
added to make the effective ways in evaluating the construction of Hainan Free Trade Port solidified by regulations.
Keywords: the Free Trade Port Law; law draft; amendment; Hainan; free trade port
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