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(2 International Arbitration Reporter, June 3, 2014, available at www.iareporter.com/articles/20140603 (accessed October 22, 2014).
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(2 Cour de cassation, Civ 1, November 18 1986, SEEE v Yougosivia, 85-10912 and 85-12112.

(3 Eiser Infrastructure v. Spain — Judgment of Federal Court of Australia — C — TD, para. 182, 192.

@ 28 USC, Section 1605(a)(1)
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D Liberian E. Timber Corp. v. Gov’t of Republic of Liberia, 659 F.Supp. 606, 610 (D.D.C. 1987).

(2) Judgment of the Supreme Commercial Court 1363/11, Case A55-34768/2009, October 20 2011.

(3 Franz Sedelmayer v. The Russian Federation, SCC, Award, 7 July 1998.

@) Cour d’Appel de Paris, Ref 09/19983, June 21, 2011, confirmed by the French Cour de Cassation, Ref 11-27751, on February 27 2013.
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The Application of State Immunity in the Execution of
International Investment Arbitration Awards

SUN Nan-shen & LI Si-min
(School of Law, Fudan University, Shanghai 200438, China)

Abstract: The executing mechanism of international investment arbitration awards is the important security for
operation of investment dispute settlement procedure, whereas application of state immunity is an unavoidable
major obstacle to execution of investment arbitration awards. In practice, the execution of investment arbitration
awards is faced with surface conflict and awkward issue between effect of arbitral award and plea of state
immunity, which refers to application relation of the convention principles and municipal laws as well as choice
of application to absolute immunity or restrictive immunity with its judgment standard. So far as application
of state immunity principle concerned, this article makes analysis of the feature and difference for dealing with
execution of awards under mechanisms of both ICSID Convention and New York Convention with two aspects
of ICSID arbitration and non-ICSID arbitration respectively, combining actual cases in investment arbitration
for illustration. The substance of this article is to find out and reveal the forming and feasible principle and route
in the practice of investment arbitration awards execution. this article points out that the theory of restrictive
immunity does not change general principle of enjoying immunity for the state and its assets, but makes the
state not enjoy the right of protection for immunity under specific circumstance called exception of immunity
which actually determines the scope and degree of state immunity. In concerned with law application for awards
execution, the article takes the position that although New York Convention requires its member states should
recognize the binding force of arbitral awards, the prevailing parties in practice are still faced with legal barriers,
and the law application in the execution of arbitral awards mainly refers to two aspects of state immunity and
judicial review.

Keywords: investment arbitration; execution of awards; state immunity; restrictive immunity; ICSID
Convention; New York Convention
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