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F 64 tetp) JR ) SHARAE B R 7 1 kAt AR B 509 S TR AT R B 00T, RN 4 £

RCEP ¥,
KEEE: TR FTA; NEAE;  “BRAIEHT b BEE B RS UEEALE; RCEP
FESES: D996.4 XEFRIRAG: A XEHRS: 2095 — 8072(2022)03 — 0089 — 12

—~. BIERIIR M

20224F T HIH&ZIBHMN (KB EHWAEFKMEXLRZME) (Regional
Comprehensive Economic Partnership, RCEP ) 1EZUAERL, % biE ] 43 4 7R Wk b1
B 5 R AW L A P, m R RS R N . R B SRolE, JE & W S E
HAS . Bva= . AR A4 . RCEPIAR L X — k¥ b E 5 R FEAE S &y . 4008
S5 UR B W AE I S A ER A B S R, WA T T 201580 T8 (b EALR K
FOEH 5 5 thE ) (Free Trade Agreement between the Government of Australia
and the Government of the People’s Republic of China, LT FRHIRFTA ) &y
ZORALEF o HPIRET A G 51 0 BT AL —— 3 G B IR SR 20 5 “HRG T P
PR B4R K, RCEPIYAERCAIZAL T AL B o B0k | 08 DL AR R FO SREBIE 50 4 £t
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RS b, i R ORIE T A R 1 A S 56 R ULEE AN, X IFAE— & 248, 2018
SE8 HIR AR RN EE LAy . %S 5K FILSGIM @I, BN E AN TF 254 R 1

*IEEIH . AR TR AL SRS LT H X 2o S BRI BLE T X PR AR E (30 H 46
L20AFX005 ) ¥ ).
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B % o P20204F4 H K FIE 3Lk 55— A Rk 7 e i 48 95 195 A 5 8 AT 57 A 1
ER (fEw, 2021) , Bl G KF)DE7E A #E E 2k S50 8 E S L RAKIEF it
et B S HEBOR . oAb, FE20204FE12 H, WRAHE & = 5 % B B A |
RAME VA 2 IK10658, 10 H E R R ORDIE P2 5 & ke R BaS . Rk U 2 e U4
e, PR B RO R A X — R BB B T P E LA, N HE A 4
£ T R A2 BROGT AN L, [ A R L R E R I . RS TE, 202048 Ho [ IR
KA BB 9. 7423650, OO0 MRB R AT — 4 FIE61%, Bl64 R, H10%h
] 5 % PR ] 5% 2 4 ) D R 7R I R R AZ B ( Z2 w3, 2021) o

TEX AR VR A 28 T, o [ 5 R ORI 2 1) [ R4 9% 4 WA T, 9 HLOX b
GTEW M E R4, ARSI U, WRIE, H A A 200 K% 5F
& 1) 2 PR O S 55 B SR I, RO o O B Y B PR S P 3 (Djanic, 2020),
RCEPA: 25 23 5% 1 | {5 b T | B4 95 e B4R PRAVE M, HAEP LW PESFNE =T,
RCEPIHAGE AR 36 [ W AW I fEE R R i S 58 (SRIRBFIE =44, 2021) , Hib
BRSO RIE R F, M RCEPAS B X 45 9% 8 — B K WUk (Investor—State Dispute
Settlement, I1SDS) ALHIIFARAIHE . HIFTAT B 1SDSHLHI LA K — B S 18]
754 2 v IR e 0 B 5 I K AR R E ik . PIRFTA T 8% 4 WUl e
CHRA TN AUE AT AR U S AR 2 ) SE R AR TP, DUJOZALE 6 T AR
FE A7 ok 2 P4 5 e SR e I B ) st AT g e, AT B RS R 52 25 1)

=, TR P TREFIXEER "BREESF MEpIcEIE

HOFTA T B8 G SR A il U0 B2 S A B LT HABE b R R
R DL, Jo e T4 0 F AR sOAGHE [, A1 29 S U A DR A R BUOR B
A BB 3P T A AR T T, P R S AR AE T BT A [
AL 356 5 e L 0K 7 2 B A 7 A T 43

(—) ALl R i

HORFTA T B R “IRAFHT BRI S AR, BTN A L 84T
PG SEAL T LI i e T2 2% R A 2 AR 4 A O AL S AR e
W A E BT RN T B SE R . KA B A
LB 45 4 1 4 31 R EBR TR IR ISR RS . CTENLLS AT b, 0%
HRR I TEE . HUR AR T30 H AT <A SEREREA L 0 R B A E

@ PARFEEE |- A MR 5GIL B JElE ATl 32 3] 7450 F[EB/OL]. http://www.cankaoxiaoxi.com/finance/20180823/2315104.
shtml.

@ 2020412 H 15 H Ak & NE SO E R 514710 25 [EB/OL]. http://new.fmpre.gov.cn/web/fyrbt_673021/jzhsl_673025/202012/
t20201215_5419635.shtml.

@ v EFIRFD 57 5 A 5L [EB/OL]. http://fta.mofcom.gov.cn/article/rcep/jmsj/202111/46121_1.html.

(4) China—Australia FTA, 2015, Art. 9.11.4.
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ZAE T SN R G S SR A, X SON R SRR B S e s, IRk
90 H B 45 2 W 7 BERTI . VRRHLD S A7 45 SR T4y P2 — AR A E U A E
Kl E A A e kT ALFIZE HbR, Z @ R E —ERHRERGHHRT,
W o pe B DA SR B e 5 % R A A WU R IR A B, D% AR 4R AR A —
AR BE o Ah R E AN 15 IR ol DR R R A B — 0 AR R A0 8, B3 40 2 5 R R 0t T
S5 8 it 2 75 T 091 4 90 WA S () — e R T R AT A A T,

(=) &ZBHEZ

HHBH I FT A T4 0F 4 WU “BRE 1017 HULHI 388 5, e i Hede
0 A FRPE 5 TR SR A Al . T IRFTAZE 29490 8, o o v [ 5 3 R A [ 1
BLERINT, RERZOh BRGNS ML ARG AR GE RN 2%, SR K
BEARVERTAE , W BB AE AT Fh T ) BAT A AE B B AR

WP E L R R LL S IREFTA, Picker (2018) 54 B 4 25 56 kb 28 b i) 195
FhARE BEATHA, B CIESTcd A CDUMERT

A CIEMTCET f8 R0 E AR E bR R T By AR L R PR T A
B, WhEC BTSN E A SRS E , FRI T e HE A, —JF |,
e, WEFANETHE . B REOARRE, T E ST @ e B IRE
B A, b e HEBRAE AT AN B 2 AhE) ( Webster, 2015) 5 B—J5m, %
B K R % S o B S5 S IR, 0 5 8 A7 AR 1 2 5 R BR & B TR AR AR AR RN IS O . A
M, R E R H AR RSN, EASYOELL CRSEHVE” A4S R
W, 0 A v [ il 2 55 07 5 B0 R 10, FE o0 R VR ] B A R R U Aol X AR
VRS RAE H B E et (FRMERE, 2021) , HOm e E I E Bk — AN 36 Bl
RN IR (Picker, 2018) , Hrstiiifih vl il “IESMEH" .

Ja# “LA/NEER” i i Ok DAk 2 5 SEFR R TR A A PCES , JRACRDIELL /N
RE” B “REm” o BankERR S SIS S, WMAREXAAND A BRI
FEU/IN B0 ) 5% 5 A M 5 TR B 5 B R, FHIE B OR R WTRE R A R . HIR K
D8 £ H 0 VR S5 e i kR 1 I BR B AR ZAL & iR . WS 5 0] g bR 51 5 Al 4t
MIEBE R 5 B thE, Be@RYLENER (Gallagher, 1988) , FEMENR Tl 4
B” Z2—#HEs 520504 (Blustein, 2009) , MAFIELL “/MEkR” &5 7 HR
ZVR R R, B, AR CLUMERT Ay

(D China—Australia FTA, 2015, Art. 9.11.5-9.11.6.

(2 China—Australia FTA, 2015, Art. 9.18.3.

(3 China—Australia FTA, 2015, Art. 9.11.8.

@ MAMFSCH “Australia, China and ChAFTA: Punching above Both Belt and Weight” . Hij# “punch above the belt” WJ&EiFA “IE241L
iRy EOrrct)” , HEERESERIE “punch below the belt” , AR “MEAF F U (TR AR XA F LAY,
A OCRIEMM TS, RS s, M T XEE; J5# “punch above your weight” W[EHIEN CLIMER” |, HA%
FHFERIE, ARh “RERE T H CERIONOXT TR | BIERR A NE RSt K E, 58— ARefiviE ik g L ag
PN [N S
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WMEWA TR E TG T8 E A E R SR R E R, MHE
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il A BT SR, TE Rl el e R S — O, AE T R IS DS AL ) 2 A B
W7 B A, B R RN AE P R FE RS - 25 BT R 5 205 SIS D SHLHI .
LT, “LI/AMER” B AR “IE ST 09 B #E B AR i 221SDSHL
B A b, oo S SRR AT T R B, DR R ) R A A =0 el VA R A
27 1) ) 2 B 1) 00) G 24 TR WL, S0 Bl 8 G 29 T 5 AR 55 R T Sk IR L (AT
M, 2020) , CECHIEE” ML ZE WA

(=) BfAHm%

1. LM E R R AIIFEL R

RS A RS IR T HARR TH®E L, EZRE SR RA L, VY e
YR BB BN A S G RN HTENGR N LR (Wrikd i, 2010) o ¥
R R BRI Y R T E RS 7 i, it E R A SNAE5 . Bus, W
S R 28 SRk, BRI Y DL R 0 aT R S AR SR e bR L R RS it P AR A
o e R A B bR Ak 2 B9 A% O B 2 4 R E PR Bl o] (IR 96, 2010)

e 2 B PR 9 ik, PRIEI AT A R KR8k R TR E R B bR, X—
ST T AR B B 51N ST A A5 % BF [ 6 A% 0F AR s B, U H MR K H AR ARE
B UEAT AT N, ARREE L E MR IPERET L R . A IERRE S AR A S RIRE H bR
M B AR SR AL o Mk AR A i, O G S DU e 7 SR X R TE T %
JET FREL K R BRI AR T 8 e ORI 1 R R A R SE o [ BRI R B AR 7R
BT RS e 5 E BRI AL S i 3k, B AR S 2 X — I E K

X, BEAE S SR A S (UNCTAD ) ¥ 2 URAE R A5 BRS¢ SCHE v ) B
HEEETH TR, (2021481 R4S ) BB 70l R85k e H bR 49y, JF4
HTE20304E Z AT G I v] 15452 % Je H ARk % T 22 skt W %% /1 (UNCTAD, 2021) ,
(20164t B TE s ) o U8 LLRT Hp 22 % B Sk 5 1o i) ] PR 0% D A ) o o 8 2k N [
PRt e i £ (UNCTAD, 2016 ) , (20124F R ) I TRk
J 5 1o 1) B PR 9% b g e ¥ H FR (UNCTAD, 2012)

SR T PR % A J i) IR 5 VT e e B i BESRAH J T, B G U o) T
o TERE PR gt SO Se b, BN E F 2 ok Sk iRk I R IR IE K, T E A
ZRARBER, XEEZFRIEER, BREMNEADFOF G, BRI 0
U TR R . ST AR T R PR AR, AR L BEAE b R AR
MM EE, HEREF A G EEE, T2 TR R B RNER. TR
E S, W0 0] E R BURS R (R 37 S0 4 6% & B R o, 75 W gt 1 I 0 B A 3
FER A (3G, 2017 ), iR AR E [ 45 9E PR R 0 i IR S SRAS R TR R
PG A, X PO AR E 0 AS R T FE AR SR R TG 1 T AR R AR R B IR &

— 99 —



Journal of SUIBE No.3, 2022 RTINS E AR 2022 45 3 1

FERNR RS & R AL 52 R, M52 0 5 Ak A E 35 7% 4 T BSUR AL g e i A
Mg —, XMEAEES TR RFTARERI Y PG LRk, “BRE
P B S A R A 5 T e R R i G 1 D 1) e S A RS Eh 4 2 BT, AR AR E
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Hh L ) 52 A E B2l AR ON L, ) N S A T i R S IR 8 B Y A T K
R, $EUNCTADXS20204F 42 BR (0 [ br4i 95 1 S AL g o, ob B oAb L d 4 v A
FETEL330123€ 70, Mohat R RMITER, [ 5] g mar s ig 4, [H] 3G IE ok
6%, 51490123756 (UNCTAD, 2021) . MeHj, HEE S EfE2017~20194 B & g
AR BN B I AR BB 1, IR 005 B [ 48 w5 AT nT RE R B ARl B HEA T RS 5
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PR 104, PEESREEE R, VH v, A R A
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28, FETH N T ok — B BRI, RS D R a0 o [ P e R AR AT, AT A Bk 2R
I8 o [a] B A 6 3 B B, o ] A R AR O 2 ] R AR TR I g R XU o FROARARRE 22 %
H) 5 2l 4N W) G DA B Bk B O S %, (EURE 9% A0 I 18) 5 b 3R e AR AR 24wl
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@ RAEICSID, PCALLIIA ReporterFH W SEEHIMIAS . ST R AF SRABVESE SUTREAFTEARDFR A, WZEAR AR AINGE
g



Pt R FTA MRl “Beafeml” PLRIpER

HIRETA T #0084 pe “BRG M HLEE Bt LS o % &, TS
U DRSNS AP RS 7 TP —J7 T, sRARHE I A E BRI AL . MR FAN
Tewr s, BRI 37 5 =07 iR 77 KA 5 5 — A E K BUF P . AR E bR
2 s I A BT 2 AEAE I T IS DS HLIHI A4 1) BT, {HIX R i 5 v [ SE PR LA AE —
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HAF G EEFE . 55— J7m, RUEZARE FE B RLHIAL . 8K v Dok AR5 80 A AR AN I
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P e 51 2 BB 0 il b SR MG TE el . PR, BB CERG T AL R R B R
SCHY, R LU I 4 24 [ U5k 4 BCAKH B BBR 5 DR E ML RES BT B B TR AT R, DRI
FITEERHE . 4 b2 A SR AR IR A 4, o 13 RE 05 SE B W] 5 8 % S B AR 7R H A

=. “BeiEs” MHEEERESFE

HIRFTA T #98 Gr Ui Ye “BEA Tl LTI BE 0% (B0 Hh [ 5 0 K R 4 2 B o 3
RIFRREE L AR M UROR 3G U e B A Y £ [F 5 AR G EDBE Sy I RRAE . (H Bk
HHES” VU EI SR B, RVARGE B 5 48 00 8 B e B % 400 2F 500 b % 10 1 5l
T, 0T R AR E R R AT S A S A RS X N, O HOX R E & A
L MR NEX — R 5 RE AL 102 1T 5 R .

(—) #FER: HEMEBET “Bodsh” huh &FTE

EFEO T, B EARRZEN G SBEFE &L RTTAEININ, X545 % RHr B
% E RS AR 2 R A L RO il RE S L RN FUK IR S A 6. X —
M5, W MRFTA T Ui “BCA R BB A 0] 2218 4 3

SR, ek i 98 P52 15 1 H BRFT A 1 20 36 R 45 A B R 0 P B A5 3 o Rt I 98 2
Bt LRI AT 4, AR I B A A LR £ e W BRI, R RRE S
Fo B M RIS & TS B . H 20204 LI e i 2 9% 5 X BR 5 . BUIA DL I FR 6
REFHREE BT AN W an A, E B R OR B e T . AE 2 B G RO R AR A
WA R T, EREXRWEIN R 2ol il 5%, BRI 7202044 H21H %
V] 4% 275 L KL 5 52 i 4 58 1 v B BOURFY . 20204F5 H 12 H 25 1) %5 V4 75 Fb N R 3 52E i
RIEEHH EBUF S SR . MG H20224E R4, H00IF BA HBUIFEE , 2022
SETHSHALM s BOR DL Bl R 2aFfas” Fhdr A E A kA w25 5 % Ra el

Puentesy Calzadas Infraestructuras%:2yj. @

(D State of Missouri v. People's Republic of China et al, 1:20-cv—00099.
(2) State of Mississippi v. People's Republic of China et al, 1:20-cv—00168-LG-RHW.
@) iR EEe A 2 K R A b AT A W) 5 R A 25 249 [EB/OL ] https://sputniknews.cn/20220106/——1036976800.html.
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TR RHI TR, CHEA TR LB FEAE A AT T B SR 9L X
7] B, 9% 25 L Bl B M B . B TS BT Rk R HbRI CBE A
U RE 5 S A B b A, L e DR 50 0 3 S M e 5 i 26 Kk & S ok
{1 4 ) 5 2P 180 % 5 525 1 7 A A T R ek R IR SR R £ BRI A, el B
N SR 25 A T A 24 B A A e e WO AR L I A AR 8 R sk 0, B2 B
Ve T HL A B BB R R L G ST AR, B AR T AT A E e 1 R 1 R
S, O] A Bl 0 2 36 R e 00 v R )45 R 4 L0 K IS ) i AR L R =
BIRR B RIEIER . Bk, #Em st T Bearem” plklmigsei.

(=) AFERK. SEAERTATKRES 220

] 59 R 45 5 T4 S 35 1 R 0 B I ) B 3 0 4 SO A AR 0, 81 T
R SRR - 25 0T 20 W VR hr e e, CBEVE A ARG TR 4 3 T A T 0 fel R o
TR AL LR PR AL s LA I U A T b Zvp B R b UM IR <N 2RI 25
H R HE A R WAL LR W i 3 T R BB AP B (Charlotin, 2021). AT E H
B, ST b T AR 00 [ I 5 8 o 7 S 3 I 1K R I 43 % 3 W 0 A0 B 160 4, OF
T M), FaR s hiE A MUBI AR oL, e, X T RL AT RS AL Y
li) B30 L T X 48K 40 AT A T W P R 5T

TEPIRETA TR iU “Beahl” Bkl b, A W J7 T N 25 75 2 1 2 % it
S 753 AT Ay s A 0 I LA R R 2R T AT b R R R . BRI R LT E T X
OVAEMERE . Sed . BRBESE LN LR 25 KR 00 S AR R 4 29 0 AT, T A X
H 0 2 B E B0 1 1L AR AV B LR AR 7 365 2, INE AR A4,
TR 3 T A RE ST i 4 = B 0 AR T ALN R 7 A R Y, R B A
7 B I AR T o B A ) 2 8 L 2 G B ) B R A 2 R e s R
SV T AR BT, D0 5 e ) R A R, N R A S R L e A H BRI
BUF AT DA G 2R R 7 5 E bR L 17

1. 8 E S M E AR A TR ER

HORFTAS50.11.4 5% T 40 Je i e . 40 ki fl s H BRAUOUR R B M ik, IF ok
B T % B AR BRI AT 926 . 0 S B 24 B 7 5 555 ik £ R oy 7 A} [
WEATEE, O ELAS AT i G LA — 5 0 1 Pl o R R

IG5 Ak FBE ST, SR 2 ) Ll e R AR R 00 BRAR A SRR T LR T
Yk s =7t 2 55, (845 249 1 A7 AE S 3 %Ml = P T AT DA S 5 4 4 4 36 ) 25 H
bR? BIAEOIEG A FlR Z TR Ze b, P h#k B A 22 A B RL BURF 10 47k B LLSE B
Mk R H G, B REHE P &S m H bR, X — i E B E 2 L,

(D Philip Morris Brands Sarl, Philip Morris Products S.A. and Abal Hermanos S.A. v. Oriental Republic of Uruguay, ICSID Case No.
ARB/10/7.
(2) OI European Group B.V. v. Bolivarian Republic of Venezuela, ICSID Case No. ARB/11/25.
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WEET RN KB EE S5I0UE, XX 4R S A —ExfE, BHENRY
T b B E AR v ) J51, ol == Ao % S22 = BT R 06 00 40 24 07 A A E 45 SRR BN B S
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Wl TR BEARIE 2% & A6 2k e 2 B SI % , SAAR ANE 5 9 3 208 10 Aol pl e 452 1k 3
SRGETE , HAL Y 9 AE 5% E 45 1k (Paddeu & Parlet, 2020), A4 XFh b 1 1 it
T R P IRFTASEO. 1145 H bR, X0 T S H B2 49 ) L,

A TP 4 it SR T U W o T R S, B AN M S R B AR A R £ R
ZN S R TR0 SR (NSO R S TE R ES i U =0 S = P S N 1 | N . ) P ]
85 it 17 24 G AT A S A 5 4 1 T S RO ) R, LR I RS S, B E &k
AR AST] T LB W HUHE 8 e, ERE 2 AS ] 1 5% DR 5 8 I R R s A m )
W, ARG S B P EAG W AE B A AL (Tan, 2021) , XG5S FON T 4 HE 4 it L 7
WARBEMG W EVE R A T A HEFIZE” IR & A As, T ZEE T s .

SiAh L MARGE B CRBCH 8 R b i B 0 4 W s
( Diamond, 2020) , #RLYEX 7NV “—HF it 2T, s RHZ
THRIVEATIRA], A AR 1 5 AT A A 2R 5 H PRI 45 18 73Xt B AR T 1)
)RS . 7ECMSZ ) PRBITHR R 22 rb, e 2 o o AR 2 — 2R 70 445 it SR B T 484 B A B A
SERRAE, X E R F AR AR E T 20204 W EE” A 456 0I5 HE i 1)
— TR TR P 5 Rk I SR BRI BT AR A 2K AR i T RE PR RN, fH CERAEE
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2. RIEEHETEE EMRETTEE

WHTETA , AP IRFTA T 8% G il g “BeA 47 LTI b b v 1 5 58 2
Xof VO 5 T ) AR R, 0 B HGE Y BRI, R4 2 [E i A AR GE [E
SR 2 3 ) 5 4 il A i — HLaRe i) o

B, HIRFTA TR Sl “BEAahl” HLs H OB E A RS i 0 B bR R 24
SR T AEAIE RIS HbR . T2, 56 T AR R i ) R ) 819 A8 W 45 249 1 37 T
G M SRR, R IR E R . Rl RTRER S W EH
T ) A IR S, — B 5 AR GE [ ) K A 0 ) 4 1 it 4 130 00) ) RE R AR
PR 2GS . — AT b 46 29 A € AR & AR 45 Hbr, 2T & AR 55 H

@ CMS Gas Transmission Company v. The Republic of Argentina, ICSID Case No. ARB/01/8.
@ BIACEBUMNIG & — B TECR RS oh s, W ROl . fRUes ik m) 55 £ J7 T [EB/OL]. http://m.news.cctv.com/2020/07/26/
ARTIRx0Bby2z5mXYKDopptwy200726.shtml.
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Research on the Investment Dispute Settlement “Joint Control” Mechanism
under the ChAFTA

HE Yue-han
(School of Law, Dalian Maritime University, Dalian 116026, China)

Abstract: The entry into force of RCEP and the lack of ISDS mechanism have led to a heated discussion
on China, Australia and the ChAFTA. The most significant issue is the investment dispute settlement “joint
control” mechanism under the ChAFTA. The mechanism balances the interest of the host country, investor and
home country by handing over the identification right of public interest measures of the host country to both
states. It also protects the regulatory autonomy of the host country and realizes the sustainable development goal
of both states. There are two difficulties of the investment dispute settlement “joint control” mechanism under
the ChAFTA,which are about both qualitative and quantitative aspects of public interest measures of the host
country. In order to solve the problems, the state parties are supposed to analyze the measures of the host country
from a dynamic and developmental perspective. Also, they should bring the preventive policies and behaviors
of the host country into the scope of public interest measures. What’s more, they need to add the "necessary
and appropriate" clause to it with reference to the principle of proportionality in administrative law and the
customary international law. Finally, states parties are supposed to add the mechanism to RCEP.

Keywords: ChAFTA; public welfare; “joint control” mechanism; ISDS; RCEP
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