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The“Hidden Barriers” Mechanism of Intellectual Property in International
Trade and China’s Response

MA Zhong-fa & WANG Yue-yue
(School of Law, Fudan University, Shanghai 200438, China)

Abstract: Hidden barriers refer to trade barriers that have no corresponding restricted international legal rules
for reference, but can actually produce the effect of restricting trade and excluding competition in international
trade practice. The “reputation penalty” of intellectual property protection and law enforcement, unilateral
investigation and sanctions of intellectual property rights and the introduction of human rights and other issues
into intellectual property issues are the main manifestations of hidden barriers in the current international
competition of intellectual property rights. The frequent appearance of hidden barriers of intellectual property
is the result of the joint action of the private right character of intellectual property and the phenomenon of the
public legalization of private business acts in the field of international intellectual property trade. Hidden barriers
are characterized by unilateralism, dependence on hegemony and indirect influence greater than direct influence,
which makes foreign enterprises afraid to import “suspected infringing” products, which causes hat enterprises
lose trading opportunities. The risk of domestic advantageous industries being excluded from the global
production and supply chain is increased. It is more difficult to acquire technology from developed countries.
Domestic protection standards for intellectual property rights will be forced to improve. In this regard, China
should carry out in-depth international intellectual property coordination under the framework of the “Belt and
Road” Initiative, and work with other participating countries to deal with the blame; Explore the construction of
rules to regulate state-led commercial defamation; Strengthen the training of foreign-related intellectual property
talents and the governance of international public opinion, and promptly counter false statements.

Keywords: hidden barriers; intellectual property; reputation penalty; Belt and Road Initiative
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