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Reflection and Rectification on the Judgment Path of Foreign-related
Processing Trademarks Infringement

LIU Run-tao
(Shanghai University of International Business and Economics, Shanghai 201620, China)

Abstract: The judgment of trademark infringement disputes related to foreign trademark processing has
undergone a shift from strictly adhering to territoriality and absolute protection of trademark exclusive rights to
focus on ensuring the play of trademark function and preventing source confusion. In theory and practice, there
have been debates about whether foreign trademark processing is a trademark use behavior, which can easily
lead to confusion among the relevant public, and how does subjective fault impact on trademark infringement
judgment. The judgments fluctuate between infringement and non-infringement. Adhere to the regional nature
of trademark rights, determine foreign trademark processing constituting trademark use, and identify the direct
subject of trademark use as the overseas commissioning party. Use the general rules for trademark infringement
judgment and the special rules for well-known trademark protection, strengthen the application of the principle
of good faith. Based on the basis of direct infringement by the overseas commissioning party, review whether the
domestic processing party has fulfilled reasonable care obligations and determine whether it constitutes indirect
infringement.

Keywords: foreign-related processing trademarks; trademark use; territoriality; direct infringement; indirect
infringement
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