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(3 European Communities—Trade Description of Sardines, WT/DS231/AB/R, paras.286-287.

(@) United States—Measures Affecting the Cross—Border Supply of Gambling and Betting Services, WT/DS285/R, paras.6.465-6.468.

(5 European Communities—Measures Prohibiting the Importation and Marketing of Seal Products, WT/DS400/R, WT/DS401/R, para.7.383.
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D United States—Measures Affecting the Cross—Border Supply of Gambling and Betting Services, WT/DS285/AB/R, para.348.

(2) United States—Measures Concerning the Importation, Marketing and Sale of Tuna and Tuna Products (II), WT/DS381/AB/R, paras.316-317.
(3 European Communities—Measures Prohibiting the Importation and Marketing of Seal Products, WT/DS400/R, WT/DS401/R, para.5.302.

@) Colombia—Measures Relating to the Importation of Textiles, Apparel and Footwear, WT/DS461/AB/R, paras.70-71.
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(D Colombia—Measures Relating to the Importation of Textiles, Apparel and Footwear, WT/DS461/AB/R, paras.72.

(2 Public Citizen, Only One of 44 Attempts to Use the GATT Article XX/GATS Article XIV “General Exception” Has Ever Succeeded:
Replicating the WTO Exception Construct Will Not Provide for an Effective TPP General Exception, (2015-08-16)[2025-06—10]. https://
www.citizen.org/wp—content/uploads/general—exception_0-2.pdf.
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The Limitations of DEPA’s Cross-border Data Flow Exception Clauses and
China’s Response

LIU Yi-deng & LIANG Qian
(School of Law, Central South University, Changsha 410083, China)

Abstract: The international rule-making regarding cross-border data flows revolves around the conflict and
coordination between data sovereignty and data freedom, both of which are core principles of data governance
that must be balanced in policy formulation. The Digital Economy Partnership Agreement (DEPA), while
advocating for the liberalization of cross-border data flows in principle, also includes exception clauses for
cross-border data flows to achieve a balance between data sovereignty and data freedom. As an applicant for
DEPA accession, China maintains multiple restrictions on cross-border data flows. Therefore, China must grasp
and appropriately leverage the policy space provided by the exception clauses to ensure that its data regulatory
framework is consistent with DEPA obligations. However, DEPA’s exception clauses for cross-border data flows
suffer from ambiguity in wording and uncertainty in application, which may result in interpretative disputes
and even abuse. Contracting parties may adopt necessary measures based on public policy objectives while
complying with DEPA’s overall data governance framework to safeguard their national data sovereignty and
security. To address these challenges, China should adhere to the principle of good faith interpretation and apply
the exception clauses in a prudent and proportionate manner. It should also clarify its list of “non-conforming
measures” and improve the operability of its security assessment mechanism. These steps aim to enhance
the clarity of DEPA’s exception clauses and the predictability of their application, promote greater alignment
between China’s data regulations and the agreement, and facilitate digital trade development.

Keywords: Digital Economy Partnership Agreement; data cross-border flow; exceptions clause; data security;
public policy
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