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(4) EDPB Binding Decision 1/2023 on the dispute submitted by the Irish SA on data transfers by Meta Platforms Ireland Limited for its Facebook service (Art. 65
GDPR).[2025-06—09]. https://www.dataprotection.ie/en/news—media/latest—news/irish—data—protection—commission—fines—tiktok—eu530—million—and—orders—
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Reflections on and Optimization of the Principle of Equal Protection for Cross-border
Transfer of Personal Information

QIN Rui-biao' & LI Xiao-shan’

(1. School of Law, Shanghai University of Finance and Economics, Shanghai 200433, China; 2. Shanghai Institute of Justice, Shanghai University
of Political Science and Law, Shanghai 201701, China)

Abstract: Article 38(3) of the Personal Information Protection Law establishes the principle of equivalent protection for cross-
border transfers of personal information, requiring that personal information transferred abroad continue to receive protection no
lower than that provided within China. In theory, this principle functions as a regulatory “gatekeeper” for controlling outbound
data flows. However, unlike its widespread recognition and consistent application in the European Union, the principle has largely
remained dormant and underutilized in Chinese practice. At the surface level, this predicament is attributable to the high costs and
practical difficulties arising from legislative deficiencies in assessing third-country personal information protection regimes and in
defining appropriate protection standards. At a deeper level, the divergence reflects fundamental differences between the EU and
China in their strategic objectives in the context of global digital competition. To revitalize the principle of equivalent protection
in China, it is necessary, on the one hand, to operate within the existing institutional framework by optimizing the allocation of
assessment responsibilities and establishing reasonable assessment benchmarks to address current institutional shortcomings.
On the other hand, it is also essential to explore regulatory sandboxes, introduce additional exemption clauses, and conduct rule-
of-law pilot programs in free trade zones, thereby building a normative reserve for the application of the principle of equivalent
protection across different scenarios.

Keywords: principle of equivalent protection; substantially equivalent protection; cross-border transfer of personal information;

cross-border data flows
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